The Sources and Goals of the Law of Evidence
1. Definition: Evidence is the data triers of fact use when resolving factual controversies; evidence law determines
what data can be considered, how it can be proved, and the use to which it can be put
2. Role: facilitative—to serve the application of the substantive law
a. Rules of Process—Outlines how evidence is to be presented and communicated to triers of fact
i. e.g. oath and affirmations; the manner in which questions are posed, etc.
b. Rules of Admissibility—[Constitutional]—PFJ that relevant evidence should be available to the trier of
fact in the search of truth (Jarvis); unless that evidence is excluded according to some rule or policy:
1. Rules of Practical Exclusion: [trial efficiency]—limit number of witnesses
2. Rules of Subordinated Evidence: [policy]—privilege; unconstitutionally obtained
3. Rules of Non-Evidence: [improve accuracy of fact-finding]—relevance; hearsay
c. Rules of Reasoning—e.g. burdens and standards of proof, demeanor, warnings, limiting instructions.
3. Two stages: (1) admissibility: evaluate for compliance with rules; (2) deliberation: “weighing” and applying to law
4. Common Sense, Weight, Discretion: Weight is more common sense than law; thus generally discretionary.
5. Sources: primarily common law rules; statute (div of powers: CC, CAE for Crim; BCEA for Civil); constitution; ab
6. Values: procedural fairness and justice, truth, efficiency, accessibility, privacy
Trends
The move to a contextual or “purposive” approach—
• Because evidence law is about infinitely variable facts, a flexible approach best ensures that
admissibility tracks context; otherwise, fixed rules of evidence will be under or overinclusive.
• A contextual approach—in hearsay, opinion, character, privilege, and unconstitutionally obtained
evidence—asks whether exclusion, in the context of the case, advances the goals the rules were
intended to achieve.
• Charter—loosens the rules of exclusion to allow proof of defence evidence and to avoid admitting
prosecution evidence that would undermine trial fairness.
• Oral evidence in aboriginal rights claims (Delgamuukw)
The development of the overarching exclusionary discretion—
• Evidence that is too time-consuming, confusing, surprising, privacy-infringing, dignity-infringing, inflammatory
(invites distortive emotions or stereotypes) may be excluded on a discretionary basis by the judge, based on a
cost-benefit analysis (probative outweighed by prejudice).
Increased admissibility—
• (1) A purposive approach to admissibility at common law; (2) and a discernable legislative movement away from
strict rules of proof have resulted in increased admission. (E.g. Technically inadmissible evidence (e.g. hearsay)
allowed in bail and extradition hearings)
• Justification is trial efficiency, and the opportunity for fairness during later hearings.
Grounds (and reasons) for excluding evidence
• Reliability: Relevant evidence is excluded if it would distort the fact-finding function of the court. Certain kinds of
evidence are excluded because they are inherently unreliable insofar as they cause the trier of fact to reason
irrationally. (hearsay, character evidence rule)
• Efficiency: Relevant evidence is excluded if it would take so much time there would ultimately be no payoff.
Usually relates to evidence on reliability of witnesses (collateral facts rule)
• Privilege: Relevant evidence is excluded if its admission would undermine a societal value greater than the
truth-seeking function of the court (privileges, also consider the exclusion of evidence under the Charter)
• Maintenance of adversarial system: relevant evidence may only be introduced by the parties (*crim exception)
• Counterbalancing factors: Relevant evidence will be excluded where the judge determines that its probative
value is outweighed by its prejudicial effect.

The Trial Process
•

Preliminary Motions: Pre-trial hearing to decide on the admissibility of evidence
o Judge doesn’t have to decide evidentiary rulings before trial; voir dires can happen during trial [sometimes juries excluded]
a. In a civil case, there may be a motion for summary judgment (Rule 9-6 of BCSC Rules)
i. i.e. the evidence is so lacking that even if proven it does not establish a cause of action
ii. D bears the onus to show that P has not raised a serious or genuine issue to be tried
iii. Not determined on a BoP; a hard standard to meet; judge assumes facts are true and then asks if there is a case

Examining Witnesses (76-83)
2. Direct Examination (Examination-in-Chief):
a. Governed by the relevance principle—generally speaking, you may ask your witness anything material;
but leading questions (with an answer implied or a fact presupposed) are not allowed on anything
material or in contention between the parties.
b. This does not cover preliminary questions, e.g., who the person is (McNamara). In other words, in
practice, leading questions are not always objected to if the matter is uncontested or unimportant.
3. “Refreshing Memory”
a. “A song, scent, a photograph, an allusion, even a past statement known to be false” can refresh a
witness’ memory (Rappy). Subject to limits, counsel is entitled to try and refresh a witness’ memory.
b. Prior to Trial: generally, witnesses are free to use whatever means they choose to refresh their
memories (KGB), although the means used can affect the weight given to the evidence, and opposing
counsel is entitled to cross-examine the witness in exploring these means (Dilling)
c. During Trial—With respect to refreshing the memory of a witness at trial, Wigmore distinguished
between a present recollection revived and a past recollection recorded. This distinction, which involves
separate legal requirements, is accepted in Canada (Meddoui, cited with approval in Fliss).
d. Present Recollection Revived
i. A witness may consult any document (“a song, a scent”; PO’s notebook) while testifying,
provided it triggers an actual recollection of the event; this testimony—about the event they now
claim to remember—is the evidence adduced, not the record itself. The trigger [aide memoire]
may be otherwise inadmissible evidence, but since the witness can be cross-examined about
the memory they claim to have revived, their present recollection becomes the evidence.
ii. May nonetheless be excluded according to the general exclusionary discretion.
e. Past Recollection Recorded (Meddoui, approved by the SCC in Fliss)
i. However, if a recollection cannot be presently revived, getting in a past recollection is permitted;
however, since it presents a hearsay issue, it is subject to strict requirements. In Fliss, the SCC
held that the procedure for admitting such testimony is “exceptional” and that the “conditions
precedent to its reception should be clearly satisfied”. The SCC has accepted Wigmore’s
prerequisites for the rule:
1.
2.
3.
4.

The past recollection must have been recorded in some reliable way
At the time it must have been sufficiently fresh and vivid to be probably accurate.
The witness must be able now to assert that the record accurately represented his knowledge and
recollection at the time. Inquires into whether the procedure in making the record was reliable, that is,
whether the witness “knew it to be true at the time”.
The original record itself must be used, if it is procurable

ii. Is past recollection recorded hearsay? Foster: it is an exception to the presumption that hearsay
evidence is inadmissible, for it is an out of court statement being offered to prove the truth of
what is at stake; only allowed b/c the Meddoui requirements can sufficiently guarantee its truth
iii. Hearsay evidence cannot be cross-examined, but the opposing counsel can cross-examine the
witness asserting the past recollection recorded to determine if the procedure is reliable.
4. Cross Examination (see section also in impeachment)
a. Wigmore: cross-examination is “the greatest tool for the discovery of truth in the history of mankind.”
b. Cross-examination can be not only on directly relevant matters, but also on matters that get to the
reliability and credibility of the evidence; leading questions are allowed.
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c. Cross-examination is wide-open: can cross on matters not at issue in the trial, matters not raised in the
direct examination, matters solely relevant to credibility (collateral facts bar applies)
d. ASSESS TESTIMONIAL FACTORS: (i) Use of language; (ii) Sincerity; (iii) Perception; (iv) Memory
e. Applies to non-accused witnesses; SPECIAL PROTECTIONS: (1) accused persons exempt from “wide
ranging” rules of cross-examinations; (2) sexual assault survivors also exempt from wide ranging rules.
f. Contradicting Witness Testimony
i. RULE in Browne v. Dunne: if a party intends to lead evidence to contradict a witness’
testimony, the party must cross-examine that witness first before presenting their alternate case.
ii. A principal limit in cross-examination is that a party must have a good faith basis in any
assertion given to a witness in cross-examination. That is, questions must be honestly
advanced—both the witness and trier of fact cannot be mislead with assertions that the party
knows to be false. Given this good faith basis, a party is not limiting to asking questions on only
matters that they are prepared to prove in evidence (Lyttle). As per Lyttle, a party is not obliged
to put forward evidence in order to support good faith assertions put forward in cross-examining
that contradict the testimony of the witness.
Motions for a Directed Verdict
A party can make a motion that the other party has failed to show any evidence, and call for the verdict in favor of A/D to be given now.
a. In civil cases:
iii. No evidence application (Rule 12-5(4) of BCSC Civil Rules)
1. D may argue that there is no evidence sufficient for a finding of liability, and thus the case does not need
to carry on. TJ does not weigh the evidence à just determines whether a reasonable trier of fact could
(not would) find for P if it believed P’s evidence.
2. D can make this application without deciding whether or not to call evidence (no risk)
3. If TJ disagrees, the case carries on (Rule 12-5(5))
iv. Insufficient evidence application (Rule 12-5(6) of BCSC Civil Rules)
1. D may apply to have the action dismissed because the evidence is insufficient. TJ must weigh the
evidence, and determine, whether there is enough evidence to make out P’s case on BoP. If D loses this
motion, D loses the entire case b/c evidence has been weighed (high stakes)
2. Foster: this isn’t really a motion – it’s basically just saying “decide now”
b. Criminal cases:
v. Directed verdict of acquittal
1. A can make a motion that the Crown has not led evidence capable of proving the elements of the
offence, thus no prima facie case. (evidentiary burden on the Crown)
2. Test is whether there is “any evidence upon which a reasonable jury properly instructed could return a
verdict of guilty” (Monteleone) TJ is not supposed to weigh the evidence – this function is for the jury. The
problem is that answering the question requires weighing the evidence. Some earlier decisions suggest
that the persuasive burden is not relevant to deciding this question, but the wording of the test itself
contradicts such an approach - a reasonable jury acting judicially can convict only if the evidence is
capable of meeting the persuasive burden. The SCC has finally accepted this. The real question,
therefore, is the extent to which the judge may weigh the evidence.
3. Direct evidence: TJ must assume the evidence is reliable and must not weigh it.
4. Circumstantial evidence: TJ must engage in a limited weighing, not of the reliability of this evidence
but just to assess whether it is reasonably capable of supporting the inferences the crown wishes the
jury to draw. If the evidence passes this test it will be up to the jury whether the inferences should be
drawn.
5. Contrast to the approach of appellate courts: They have more flexibility to weigh evidence than the TJ
(and the benefit of hindsight).
6. No cost: even if you lose you can then call in evidence.
If the motion succeeds, the TJ withdraws the case from the jury (problem with juries not acquitting when directed to do so)
5. Defense’s Case in Chief
a. Same procedure as above. TJ has no authority to call witnesses in civil cases but, exceptionally, may do so in a criminal case
if the interests of justice require it.
6. Crown/Plaintiff can reopen if new issues arose that could not have been anticipated.
a. If this is allowed, the other side will get a sur-rebuttal. This is relatively uncommon.
7. Closing Statements
a. Civil case: P goes first.
b. Criminal case (s. 651 CC): A closes first, but if A did not bring forth any evidence = go last.
•
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Appeals
There is no common law right to appeal. Appeals must be provided for in statute.
With respect to the criminal law, an accused can appeal on errors of law and errors in finding of fact; the Crown,
however, is generally only limited in appeal to issues of law (charge to the jury, admissibility of evidence).
However, both the Crown and A can appeal on the grounds that the verdict was unreasonable.
o Foster: This is at least mixed law and fact, if not mostly fact. But at the appellate level, it is considered a
question of law. Problem: the appellate court is going to weigh the evidence. Appellate courts should not
simply substitute their view for that of the jury.
Questions of Fact: appellate court can’t overturn trial judge unless they find a palpable and overriding error
Questions of Law: (i.e. what is the correct legal test): correctness
Questions of Mixed Fact and Law: are questions about whether the facts satisfy the legal tests.
Curative provision: s. 686(1)(b)(iii) An appellate court can affirm a conviction even if there was some error
made by TJ. Notwithstanding the error, could a reasonable jury have come to any other decision? (Biniaris)
§

APPEAL AS A RIGHT – 691(1)(a) pursuant to Criminal Code
• Crown can only appeal questions of law
• Accused has legal right to appeal if at the Court of Appeal, judge has dissented of
appeal
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The Basics of Admissibility and the Evaluation of Evidence: Relevance, Probative Value, and Prejudicial Effect
1. Information can be admitted only where it is relevant to a material issue in the case
2. Relevance (Factual): Evidence is relevant where it has some tendency as a matter of logic and human
experience to make the proposition for which it is advanced more likely than the proposition would appear to be
in the absence of the evidence.
a. Logical Relevance: the relationship between the evidence and the fact it is trying to prove.
i. Direct: establishes a material fact without the need for any inferences to be drawn; e.g. witness
testifying about something perceived; cross-examine on basis of eyesight, memory, credibility
ii. Circumstantial: tends to prove a factual matter by a reasonable inference from proof of another
fact; if inference = “speculative or unreasonable”, the evidence is irrelevant (White, SCC 2011)
b. Low Threshold: there is no minimum probative value for evidence to be relevant; even if a judge would
not personally rely on the evidence if she was trier of fact, it may be relevant and admissible, for “at the
stage of the threshold inquiry into relevance” an “inclusionary policy” is preferred (Corbett)
3. Materiality: whether the evidence is directed to a material issue; if not, the evidence is immaterial.
a. Primary: relates to a primary issue to be decided; defined by pleadings, substantive, and procedural law.
b. Secondary: indirectly material in helping trier of fact solve material issue (e.g. credibility)
4. Exclusion: Relevance and materiality are necessary, but not sufficient conditions for admission. Evidence may
be nonetheless excluded according to an exclusionary rule, policy, or the exclusionary discretion of the judge.
5. Probative Value [believability + informativeness] and Weight
a. Generally, the law of evidence has few rules of reasoning to assist d/makers in weighing evidence.
i. How believable is the evidence?
1. Credibility: honesty of the witness [motive to mislead or discreditable character]
2. Reliability: accuracy of evidence [inaccurate observations, memory, failure to comm.]
ii. How informative is the evidence? (1) how live the issue it addresses is; (2) how cogent the
evidence is in proving the thing it is offered to prove
iii. Is the evidence legally relevant? Not endorsed by Paciocco and Stuesser; relevance should be
a simple inquiry; exclusion only after; includes evaluation of whether evidence is “sufficiently
probative to justify its admission despite the prejudice that might flow from its admission.
The Exclusionary Discretion
Cost-Benefits Analysis: Judges have the discretion to exclude relevant and material evidence where its probative value
is outweighed by its “prejudice.” A judge must determine the value of the evidence, based on its believability and
informativeness (strength of the inferences it supports), against its costs; a “cost-benefits analysis” (Mohan)
• Application: applies even where evidence otherwise complies with admissibility rules and the technical
requirements of statutory rules of admissibility.
• Defence Evidence: because of “full answer and defence”, defence evidence should be excluded solely where
the risks of prejudice substantially outweigh its probative value (Seaboyer).
Probative Value
1. Informativeness—value based on strength of inferences [cogency]—addresses live issue.
2. Believability—credibility and reliability; controversial, but judge can take it into account (Handy)
Prejudice—any adverse costs, includes “things as diverse as”:
• Practicalities of presentation—complicates Process—time, unfair surprise, confusion
• Fairness to parties and to witnesses—e.g. allowing admission of testimony of witness where Crown has made
witness unavailable for cross-examination (Potvin); dignity re questioning.
• Distorting Effects—undermines an accurate result—risk of prejudgement (e.g. graphic photos)
Balancing—in practice, courts exercise restraint in applying the discretion; balance against
• full answer and defence for defence evidence in criminal cases [if defence evidence];
• the basic principle of access to evidence;
• respect for role of the jury in jury trials;
• the importance of judging evidence in context in judge alone trials
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CB, pp. 87-113 and 123-124; ss. 276-277 of the Criminal Code; ss. 7 and 11(d) of the Charter; and R. v. Morris, [1983] 2
SC 190, on the course website (approx. 40 pages).
Relevancy (87-95)
R v Watson
Probative value and prejudicial effect (95-124)
R v Seaboyer
Section 7 of the Charter is at CB 539.
Section 11(d) of the Charter is at CB 67.
Section 276 of the Criminal Code is reproduced in part at CB 97.
Section 277 of the Criminal Code provides as follows:
277. In proceedings in respect of an offence under section 151, 152, 153, 153.1, 155 or 159, subsection 160(2) or (3) or section
170, 171, 172, 173, 271, 272 or 273, evidence of sexual reputation, whether general or specific, is not admissible for the purpose of
challenging or supporting the credibility of the complainant.
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Witnesses: Competency, Compellability and Direct and Cross-Examination
1. CL trial system is founded upon evidence provided through witness testimony. Generally, parties must prove or
disprove all facts at issue, including physical and documentary evidence, through the oral evidence of witnesses.
2. In order to testify, a witness must be both competent and swear an oath (or satisfy a statutory oath substitute).
a.
b.
c.

Competency: the person is qualified or capable of giving testimony.
Compellability: the person is required to give evidence; can be by subpoena (or face contempt of court)
Generally, those who are deemed competent are compellable, for the court is entitled to every witness’ evidence;
(McGuinty, Gosselin); exception: A is a competent witness, but never compellable for Crown.

3. Generally: in criminal cases, governed by the CEA, there are two competency regimes: S. 16 applies to adult
witnesses and s. 16.1 applies to child witnesses under the age of fourteen years.
Oaths and Affirmations (44-53)
• The oath serves two purposes: first, that to warn the witness the importance and high stakes in telling the truth;
second, to signal to the court that the witness will be truthful.
• One needn’t understand the ultimate spiritual consequences of lying under oath (for no on really does); they
need only understand that an oath imposes a serious moral obligation to tell the truth (Bannerman)
o S.13: a solemn affirmation has the same effect as an oath
o S.16.1(3) and s.16(3): children and adults with lower mental capacities can give unsworn evidence if
they “promise to tell the truth”
Spousal competency and compellability (21-44)
• In the civil setting, spouses are always competent and compellable.
• With respect to the criminal law, spouses of an accused were always incompetent at common law.
o
o
o
o

•

Protection of matrimonial harmony
Natural repugnance of forcing a person to testify against their spouse, facilitating a conviction
The husband and wife were the same person in law (Couture)
The wife’s interests were identical to the husband’s interests (Couture)

Application: legal marriages, including same-sex marriages; DOES NOT include common law marriages.

•

Problems: children can testify against parents, siblings against siblings: is this really about repugnance? However, SCC will not
abolish rule — it is left to Parliament to do so (Salituro); however, the issue is unlikely to get political attention and will unlikely change.

•

Spouses are competent witnesses for the accused (s.4(1) CEA)
o Principle of Symmetry: spouses are also likely compellable for the accused (McGuinty, Gosselin)
o However, the law with respect to competency/compellability is not wholly resolved.
The spouse of the accused is generally neither competent nor compellable for the prosecution (s.4(1) CEA)

•

o
o
o

•

UNLESS A charged with a crime of a sexual nature
(s.4(2) CEA)
UNLESS A charged with a crime against someone under the age of 14
(s.4(4) CEA)
UNLESS common law exception, preserved by s.4(5) CEA)
§ Spouse of A is competent and compellable for the prosecution if the spouses are irreconcilably separated (Salituro)
• “... there is no marriage bond to protect and we are faced only with a rule which limits the capacity of the
individual to testify.” (Iacobucci in Salituro); nb: wife wanted to testify.
• Test: is there a reasonable possibility of reconciliation?
§ If an offence is one against the liberty, person or health of the spouse, the spouse is competent and compellable
for the Crown (Lord Audley)
§ Even if the actual charge doesn’t pertain to the life, liberty, person or health of the spouse, the courts have held that
if the evidence reveals a threat to them, the spouse can be called. (Hawkins)
§ The spouse is likely compellable (McGuinty); however, policy: (battered spouse fined $1 for contempt)
§ Courts should not generally inquire into the quality or nature of the marriage. If a couple wants to get married partly
because the rule will apply, that is acceptable. However, possible that in the case of a sham marriage (couple
basically pretending to be married) the rule may not apply (Hawkins)
§ The rule is retroactive and can protect previously-given statements (Hawkins)
(ss. 136(1) YCJA; s. 151, 152, 153, 155 or 159, 160(2) or (3), 170 to 173, 179, 212, 215, 218, 271 to 273, 280 to 283, 291 to 294 or 329 of the CC)
(s. 220, 221, 235, 236, 237, 239, 240, 266, 267, 268 or 269)

Out-of-court statements made by a spouse to a 3rd party may not be admissible against A if the effect is to
undermine the two current policy rationales that underline the spousal incompetency rule from an objective
standpoint (Couture)
o
o

Even though the rule is testimonial in nature, the rationales extend beyond the courtroom. (Couture)
Admitting statements by a spouse A to a 3P would encourage the police to induce spousal statements in order to get around
the spousal incompetency rule (Couture)
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•
•

o
o
o
o

But note Hawkins – spouse’s testimony made prior to the marriage admitted using hearsay PA
In Hawkins, the hearsay admitted was a transcript of evidence given under oath and the spouse had been CE
In Hawkins, the marriage took place after the evidence was given. Also weakens the policy rationale.
The SCC does not say that Hawkins is overruled, just that it is limited to is unique factual circumstances

o
o

St. Jean: if spouse has been compelled under the CEA they cannot claim spousal privilege
Opposite approach (Zylstra): Competency/compellability is about getting on the stand, privilege is about what is said on the
stand. You can still invoke the privilege even if you have been compelled.
This has not been resolved at the SCC level but Foster says they’d probably take Zylstra.
The privilege does not apply to things you saw or observed.

The spousal incompetency rules are constitutional (Salituro)
Interaction b/w spousal competency and spousal privilege (s.4(3) CEA)

o
o

Hawkins (SCC 1996) Evidence from spouse admitted under PA, essentially overriding spousal incompetency rule
Facts: A charged with corruption. A’s gf interviewed; witness for Crown for the preliminary inquiry. By the time the case was tried, married.
Issue: She can’t be compelled (b/c of spousal competency) but can her testimony from the prelim inquiry be admitted?
Held: Normally testimony from the preliminary inquiry on the same issue is admissible in trial if certain conditions are met (s.715 – death, away
from jurisdiction, etc) But SCC held that being incompetent as a spouse did not count as one of the “unavailability” requirements; thus her
testimony could not be admitted. However, court went on to hold that it was admissible under the PA to hearsay because it was both necessary
and reliable; the testimony dealt with the same issues and same parties; the defense had full opportunity to CE at the prelim inquiry (recall Potvin
– the opp to CE is what’s important); Dissent: Admitting the evidence undermines the spousal incompetency rule in the CEA
McGuinty (YTCA 1986) Interpretation of s.4(5) of the CEA; spouse does not get to decide whether to testify
Facts: Wife assaults husband. S.4(5) states that spouse “may at common law” be called as a witness by the Crown if a CL exception applies –
ie. if their well-being was involved. Issue: What does the “may” mean? Does the spouse get to decide?
Held: If their well-being is involved, the spouse is compellable. Letting the spouse CHOOSE whether to testify is a lot more dangerous than the
law just saying “you have to testify” (they can be subject to manipulation by A)
Impact: Spouses may not call the police in the first place. What do you do if there is a spouse who absolutely will not testify – i.e. they are held in
contempt and then they go to jail? Is that fair? Spouse can be revictimized if they refuse to testify and are charged.
Salituro (SCC 1991) Spousal incompetency rule doesn’t apply to irreconcilably separated couples
Facts: Forgery case. Wife and A were separated without any reasonable possibility of reconciliation. Wife wants to testify.
Issue: Should the testimony of the wife be excluded because of the spousal incompetency rule?
Held: Testimony should be admitted. The policy rationale disappears in the context of divorced or irreconcilably separated spouses. There is no
marriage bond to protect and it is not repugnant for the spouse to testify against the other.
Couture (SCC 2007) Spousal incompetency rule extends to out-of-court statements made to 3P
Facts: Murder convictions based in part on statements made by his spouse to the police out-of-court that were admitted as evidence.
Issue: Are out-of-court statements made by a spouse to PO admissible?
Held: No; spousal incompetency rule applies in this context as well. Admission of out-of-court statements would undermine policy rationales.

Incompetency of Children and Adults with Lower Mental Capacity
History: Previously, children and adults with lower mental capacity were dealt with under s.16 of the CEA; adults were (and are still) presumed
competent and children were presumed incompetent; Concern that this created too high a bar for child testimony (difficult to prosecute crimes
against children); thus in 2005, s.16.1 was added to the CEA à changed the rules for children
Four concerns (Kendall): capacity to observe, recollect, understand and frame intelligent responses, and moral responsibility

The evidence of persons whose mental capacity is challenged (45-48)
• Adults: Under s.16, persons over the age of 14 are presumed competent to testify. An inquiry into their
competency is only undertaken when the proposed witness’ competency is challenged and the court finds an
issue as to the person’s capacity to testify under oath or affirmation.
a. To determine whether a witness has capacity under s. 16:
i. (1) An oath or affirmation—understanding the extra moral obligation to speak the truth in court
ii. (2) An ability to communicate the evidence—perceive, remember, and communicate evidence
b. Should the witness understand the nature of the oath or solemn affirmation and be able to communicate
the evidence, the witness will then be allowed to testify under oath or affirmation.
c. Should the witness not understand the nature of the oath or affirmation, but have the necessary capacity
to give evidence, the witness may testify on promising to tell the truth.
• The witness need only understand the seriousness of taking an oath and not necessarily any spiritual
consequences of breaking it (Bannerman)
8

CEA, s.16
R v Bannerman
R. v. D.A. I., 2012 SCC 5 in the online Supplement (approx. 65 pages)?
Bannerman
1966; child
doesn’t know
hell = lying

Context: In 1966, s.16 of the Evidence Act stated that a child of tender years (under 14) who in the
opinion of the court understood the nature and consequences of an oath may be received
Held: child need only appreciate he is taking a moral obligation to understand ‘consequences’
Critique: If simply a moral obligation, how does this differ from unsworn testimony?

Walsh
The evidence of children (54-62)
• Competency for children involves: (1) capacity—to observe, recollect, and communicate; and (2) responsibility—
to accept and be aware of the responsibility to testifying in a truthful manner.
16.1 (1) A person under fourteen years of age is presumed to have the capacity to testify.
(2) A proposed witness under fourteen years of age shall not take an oath or make a solemn affirmation (see (6))
(3) The evidence of a proposed witness under fourteen years of age shall be received if they are able to understand and respond to
questions. (This is different than the inquiry was under s.16 (see majority in Marquard), and it is an adoption of the dissent)
(4) A party who challenges the capacity of a proposed witness under fourteen years of age has the burden of satisfying the court that there is
an issue as to the capacity of the proposed witness to understand and respond to questions.
(5) If the court is satisfied that there is an issue as to the capacity of a proposed witness under 14 years of age to understand and respond to
questions, it shall, before permitting them to give evidence, conduct an inquiry to determine whether they are able to understand and respond
to questions.
(6) The court shall, before permitting a proposed witness under 14 years of age to give evidence, require them to promise to tell the truth.
(7) No proposed witness under fourteen years of age shall be asked any questions regarding their understanding of the nature of the
promise to tell the truth for the purpose of determining whether their evidence shall be received by the court. (However, on CE, you can ask
about this, because the issue of capacity has been dealt with, and the answers will go to weight)
(8) For greater certainty, if the evidence of a witness under fourteen years of age is received by the court, it shall have the same effect as if it
were taken under oath.

R v Khan — an overwhelmingly reliable out-of-court statement
R v Marquard
. - R. v. D.A.I., SCC 2012 - Facts - complainant in sex assault case aged 26 with mental capacity of 3-6 year old; accused is mother’s spouse.
Crown sought to call complainant; TJ held that the complainant was not competent to testify. - Issue - complainant competent to
testify? - Rule - Yes. - Sexual assault is an evil. Too frequently, its victims are the vulnerable in our society - children and the mentally
handicapped.
- Rules of evidence and criminal procedure, based on the norm of the average witness, may make it difficult for these victims to testify
in courts of law.
- Parliament has addressed this challenge by a series of amendments to the Evidence Act that modify the normal rules of testimonial
capacity for children and adults with mental disabilities.
- Crown’s examination of K.B. demonstrated that she understood the difference between telling the truth and lying in concrete
situations.
- TJ went beyond this to question K.B. on her understanding of the nature of truth and falsity, of moral and religious duties, and of the
legal consequences of lying in court; K.B. was unable to respond adequately to these more abstract questions.
- Expert expressed the view that K.B. had “serious difficulty in differentiating the concept of truth and lie. - K.B. was held incompetent
because she had “not satis"ed the prerequisite that she understands the duty to speak the truth”, which the TJ took to be required by s.
16(3) of the Canada Evidence Act: “she cannot communicate what truth involves or what a lie involves, or what consequences result
from truth or lies.”
- Concepts of (1) the witness’s competence to testify; (2) the admissibility of his or her evidence; and (3) the weight of the witness’s
testimony, are often confused for one another.
- Competence addresses the question of whether a proposed witness has the capacity to provide evidence in a court of law. - s. 16(3)
imposes two requirements for the testimonial competence of an adult with mental disabilities: (1) the ability to communicate the
evidence; and (2) a promise to tell the truth.
- It is unnecessary and indeed undesirable to conduct an abstract inquiry into whether the witness generally understands the difference between
truth and falsity and the obligation to give true evidence in court.
- Two potentially con#icting policies are in play. !e "rst is the social need to bring to justice those who sexually abuse people of limited mental
capacity -- a vulnerable group all too easily exploited. !e second is to ensure a fair trial for the accused and to prevent wrongful convictions.
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- To reject evidence on the ground that a wtness cannot explain the nature of the obligation to tell the truth in philosophical terms that even those
possessed of normal intelligence may "nd challenging is to exclude reliable and relevant evidence and make it impossible to bring to justice
those charged with crimes against the mentally disabled.
- !e golden thread uniting these varying and different rules is the principle that the evidence must meet a minimal threshold or reliability
as a condition of being heard by a judge or jury.
- !e requirement that the witness be able to communicate the evidence and promise to tell the truth satis"es the low threshold for
competence in cases such as this.
- Voir dire on the competence of a proposed witness is an independent inquiry: it may not be combined with a voir dire on other issues,
such as the admissibility of the proposed witness’s out- of-court statements.
- Preferable to hear all available relevant evidence that can be reasonably considered before preventing a witness to testify. A witness
should not be found incompetent too hastily.
- Primary source of evidence for a witness’s competence is the witness. Questioning an adult with mental disabilities requires
consideration and accommodation for particular needs; questions should be phrased patiently in a clear, simple manner.
- Expert evidence may be adduced if it meets the criteria for admissibility, but preference should always be given to expert witnesses
who have had personal and regular contact with the proposed witness.
- Inquiry into the witness’s ability to communicate the evidence requires the trial judge to explore in a general way whether she can
relate concrete events by understanding and responding to questions. It may be useful to ask if can differentiate between true and false
everyday factual statements.
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The accused’s failure to testify: compellability, prior testimony, silence, and alibi
4(6) The failure of the person charged, or of the wife or husband of that person, to testify shall not be made the subject of comment by the judge
or by counsel for the prosecution.

•

•

The failure of the accused to testify cannot be used as evidence of his guilt (Noble)
o Accused persons, other than corporations, cannot be compelled to testify against themselves at their
own trials (s.4(1) CEA, s. 11(c) of the Charter) — this would undermine their right to silence, right
against self-incrimination, and their presumption of innocence by easing the Crown’s burden.
o If silence, emanating from the accused, can be used against him, then the burden of proof has shifted
(Noble); thus, s. 4(6) states the TJ cannot comment on the failure of the accused (or spouse) to testify.
o However, where the evidence in the case already shows the accused to be guilty BRD, the trier of fact
may use the failure of the accused to testify to conclude that the accused has no explanation that could
raise a reasonable doubt (Noble) (nb: for judge-alone trials).
The proper interpretation of s.4(6), particularly the nature and extent of the judge’s ability to comment, has been
the subject of recent contention at the SCC.
o Generally speaking, the judge is permitted to instruct the jury that the accused is not required to testify
§

§

•

•

“It’d be ‘most naive’ to ignore the fact that when an A fails to testify after evidence of guilt has been tendered
against him by the Crown, there must be at least some jurors who say to themselves ‘If he didn’t do it, why didn’t
he say so.' It is for this reason that it seems to me to be of the greatest importance that a TJ should remain
unhampered in his right to point out to the jury, when the occasion arise to do so in order to protect the rights of the
A, that there is no onus on the A to prove his innocence by going into the witness box” (McConnell and Beer)
Thus, TJ cannot comment adversely or prejudicially. But the judge can outline A’s rights.

o However, Noble held that the judge is not allowed to instruct the jury that they are not to draw an
adverse inference from the accused’s failure to testify. This was treated as obiter in Prokofiew and
rejected. In normal cases, the judge may comment on the accused’s failure to testify, instructing the jury
to not draw an adverse inference. However, they are not required to do so, provided the jury instructions
are sufficient as a whole (as they were on the facts of Prokofiew).
Undisclosed Alibi: narrow exception for circumstances where an alibi is not disclosed in time to permit
investigation. In such circumstances, the failure of the accused to testify and be cross examined on the alibi
allows for a negative inference to be drawn by the TOF — reasons for the exception relate to the ease of alibi
fabrication, and the diversion of alibi inquiry from the trial. (Noble)
Co-Accused: A co-accused is allowed to point out that they are the only one’s testifying, for this supports their
right to make full answer and defence (Vezeau).

Per McLachlin C.J. and LeBel, Fish and Cromwell JJ. (dissenting): The trial judge erred in failing to instruct the jury that no adverse inference
could be drawn from P’s silence. Whenever there is a significant risk ― as the trial judge found in this case ― that the jury will otherwise treat
the accused’s silence as evidence of guilt, an appropriate remedial direction ought to be given to the jury. That was not done here.
In a 5-4 decision, the Supreme Court of Canada has ruled against an accused who argued that his decision not to testify unfairly led to his
conviction.
In R. v. Prokofiew, the top court dismissed Ewaryst Prokofiew’s appeal but provided majority and dissenting reasons.
Supreme Court Justice Morris Fish’s reasons became the dissenting decision after one of the judges switched sides to agree with Justice
Michael Moldaver. That side then became the majority.
Moldaver agreed with much of Fish’s analysis but not with his decision to allow the appeal and grant a new trial.
Prokofiew and his co-accused Peter Solty were convicted of fraud and conspiracy to defraud the government of Canada of $3.25 million by
manipulating the GST and HST system in the sale of non-existent heavy equipment.
At issue was whether Prokofiew was involved in the transactions and, if so, whether he knew they were fraudulent. At trial, Prokofiew exercised
his right to silence by opting not to testify. Solty’s counsel implied to the jury that Prokofiew’s silence was evidence of his guilt. Prokofiew’s
lawyer, Russell Silverstein, argued that the trial judge, Ontario Superior Court Justice David Corbett, should have instructed the jury not to use
Prokofiew’s silence as an indication of his guilt and that failing to do so violated his right to a fair trial.
11

Corbett ruled that s. 4(6) of the Canada Evidence Act prohibited him from charging the jury on this issue.
In his reasons, Moldaver said that he was satisfied with Corbett’s instructions. “[W]hile I agree that an explicit remedial instruction from the trial
judge would have been preferable — and would have been warranted in these circumstances — I am satisfied that the instructions that were
given in the instant case, when considered as a whole, were adequate,” he wrote.
“I am confident that the jury would have understood, in the context of the entirety of the instructions, that the Crown could prove Mr. Prokofiew’s
guilt only on the evidence and, as Mr. Prokofiew’s silence at trial did not constitute evidence, it could not be used to prove his guilt.”
However, Fish argued there was a “gap” in the judge’s charge. “Here, the jurors were faced with conflicting comments by counsel that
complicated — rather than complemented — the ‘gap’ in the judge’s charge. They were left to determine for themselves, with no assistance from
the judge, the evidentiary and legal effect of Mr. Prokofiew’s failure to testify at trial,” he wrote.
“We have no basis for supposing that the jury understood, in the absence of an explicit instruction by the judge, which counsel had stated the law
correctly. The jury had no informed reason to believe one lawyer rather than the other. The guiding hand of the trial judge was essential — and
absent.”
Fish referenced the Supreme Court’s 1997 decision in R. v. Noble that recognized that the right to trial silence must include the right not to have
it used as evidence of guilt.
“Trial judges must take care to ensure that the right to silence becomes neither a snare nor a delusion,” wrote Fish.
“To this end, whenever there is a ‘significant risk’ ― as the trial judge found in this case ― that the jury will otherwise treat the silence of the
accused as evidence of guilt, an appropriate remedial direction ought to be given to the jury.”
Moldaver and Fish also both agreed that Corbett was wrong to assume that s. 4(6) of the Canada Evidence Act prohibited him from making any
reference to Prokofiew’s failure to testify.
McConnell and Beer (SCC 1968) TJ can tell the jury that A is under no obligation to testify
Majority: “Comment” in s.4(6) means TJ cannot comment adversely or prejudicially. It does not mean that the judge can’t outline A’s rights.
Majority also said that even if mentioning the fact that A had a right not to testify could be seen as incorrect, it was a minor error and would not
affect the outcome of the trial in keeping with the curative provision.
Dissent: If Parliament intended to qualify the word “comment” to mean “comment adversely or prejudicially” they would have written it that way.
Thus there should be no comment about A’s right not to testify made at all.
Noble (SCC 1997) A’s failure to testify cannot be treated as evidence except where there is an alibi defense
Facts: A did not testify – TJ convicted on the basis of this silence.
Issue: can the silence of A at trial be treated as a distinct piece of evidence which the trier of fact may use to become convinced of guilt BRD?
Position 1: Once Crown has put forward “a case to meet” – enough evidence to survive a motion for a directed verdict acquittal – then at that
point, the trier of fact can think about A’s failure to testify (McL)
Position 2: Trier of fact can think about the failure to testify IF case to meet + high chance of conviction if there is no explanation given. This is
the state of the law before Noble. (Lamer)
Position 3 (Majority): Cannot consider A’s failure to testify (but goes on to say that you can if you’ve been convinced of guilt BRD – doesn’t
make sense because you wouldn’t need to consider A’s failure to testify then!)
• Rationale: Using A’s silence as evidence against him is the same as compelling him to testify (Charter violation). The presumption of
innocence and proof BRD are also protected by the Charter – to use A’s failure to testify violates the principle that the Crown has to,
ON ITS OWN, prove guilt BRD. Essentially, using A’s silence as evidence shifts some of the burden to A.
• “If silence may be used against he accused in establishing guilt, part of the burden of proof has shifted to the accused...in order for the
burden of proof to remain with the Crown, as required by the Charter, the silence of the accused should not be used against him or in
in building the case for guilt.”
ALIBI EXCEPTION: B/c of the ease of fabricating alibis, the jury/judge can use A’s failure to testify against A (i.e. draw an adverse inference)
where A submits an alibi defense. Judge still cannot comment on it but the jury is permitted to draw an inference. (but they can’t be told that! How
does that make any sense! The average juror will not have read this case and will have no idea!)
IMPORTANT NOTE: In Prokofiew (ONCA 2010) Doherty says that the part about not being able to tell the jury was non-binding obiter, based
largely on reference to McConnell and Beer, which not only permits reference to s. 4(6) but can be seen to demand it. Leave to SCC has been
granted as to whether 4(6) allows a trial

CEA, ss. 4(1), (2), (4) and (5) are at CB 21-22.
CEA subsection 4(6) is at CB 63.
[Sub-section 4(3) is at CB 688.]
CEA s. 16 (since amended to apply only to persons whose mental capacity is challenged) is at CB 58.
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CEA, s. 16.1 is at CB 62.
[Sections 11(c) and 11(d) of the Charter are at CB 67.]
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The Burden and Quantum of Proof
Standard of Proof: the degree to which she must convince the adjudicator in order to discharge her “burden”
• Criminal:
1. BRD: Both the Charter and the common law require the Crown to prove guilt BRD
2. Where one or more elements of the Crown case rest on circumstantial evidence, this standard requires that
the only rational inference from the evidence shows guilt (Griffin—self-evident)
3. Def. (Lifchus): A reasonable doubt is not imaginary or frivolous. It is not based on sympathy or prejudice. It’s
based on reason and common sense; logically derived from the (lack of) evidence
4. Starr: Trial judge is required to explain that something less than absolute certainty is required, and that
something more than probable guilt is required.
5. Rhee: the judge is bound to substantial compliance in explaining to the jury the concept of BRD as per
Lifchus and Starr. Deviations are allowed, provided the jury does not misapprehend. However, if the charge
read as a whole gives rise to a reasonable likelihood that the jury misapprehended the standard of proof, the
verdict should be set aside. [contextual]
6. W.(D.)—where the accused has testified and “credibility is a central or significant issue”, the judge must
direct the jury that the burden of the Crown is not simply met because the trier of fact disbelieves their
testimony. W.(D.) warning [needn’t be offered verbatim; an appeal court will not disrupt a decision where the jury couldn’t have been under any
misapprehension, so long as if a caution is provided and burden/standards of proof are explained]:
a.
b.
c.

•

First, if you believe the evidence of the accused, obviously you must acquit.
Second, if you do not believe the testimony of the accused but you are left in reasonable doubt by it, you must acquit.
Third, even if you are not left in doubt by the evidence of the accused, you must ask yourself whether, on the basis of the
evidence which you do accept, you are convinced beyond a reasonable doubt by that evidence of the guilt of the accused.

Civil:
1. Plaintiff must establish its allegation on the balance of probabilities
2. F.H. v. McDougall: there is only standard and that in all cases, “the trial judge must scrutinize the relevant
evidence with care to determine whether it is more likely than not than alleged event occurred.” (rejects
proposal for a higher standard for allegations carrying moral stigma)
3. No equivalent of a W.(D.) warning for civil cases; does not translate well to BoP; for P is entitled to win if
their evidence is more credible on all components of the cause of action, whereas D is entitled to win if their
evidence is more credible on a necessary element.

Burden of Proof: who has the obligation of satisfying the adjudicator on the factual matter in issue
• Presumption of Innocence (11(d) Charter) in a criminal case requires that (1) the [ultimate] burden of proof be
on the Crown; (2) the accused cannot be called upon to respond until a case to meet has been presented; (3)
the standard of proof required for conviction is proof BRD. [protects wrongful convictions]
Presumptions and Reverse Onuses

•
•
•

•

Air of Reality
For an accused to rely on an affirmative defence, he must meet an evidential burden before the trier of fact
may consider whether the defence applies, namely, the “air of reality” test.
Policy: protects trier of fact from being distracted or confused by issues that are “hopelessly unrealistic”
Test: “whether (1) there is evidence (2) upon which a properly instructed jury acting reasonably could acquit”
(Cinous);
o The judge must assume that the evidence is true and that the witnesses are reliable.
o While the judge does not inquire as to whether the defence is likely to succeed, they may nonetheless
engage in a limited weighing in cases of circumstantial evidence; inquiring whether the evidence is
reasonable capable of supporting the inferences required to acquit the accused.
Effect: Once the test is met, the judge is obliged to have the trier of fact consider the defence, whether it was
raised by one of the parties or not.
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•

Issues: given that defences have different burdens and standards of proof, does the judge take into account
these differing standards in deciding whether there is an air of reality? Despite the clear obiter supporting this
view in Cinous and Fontaine, the court ruled in both cases that that air of reality test it he same for all cases. For
the accused should not be deprived of the chance to present a defence they are relying upon—the trier of fact
can deal with deficiencies when they consider the defence on its merits.
Prima Facie Case (Fontaine)

Appellate Review of Factual Findings
Errors of Law: If a judge makes a legal error in applying an evidentiary law, a party may appeal the error. However, an
appeal court may decide that the error was harmless, invoking the curative provision of s. 686 of the Criminal Code,
which can reject an otherwise meritorious appeal where “the verdict would necessarily have been the same if such error
had not occurred” (Bevan SCC 1993).
Readings: CB, pp. 797-800, 805-821, 825-828 and 835-841; Charter, s. 11(d); and Rule 9-6 and Rules 12-5(4) – (7) of
the BC Supreme Court Rules on the course website (approx. 30 pages).
[Additional readings: CB, pp. 821-825, 828-835.]
(a)
(b)
(c)
(d)
(e)

Evidentiary and persuasive burdens [p. 797]
The burden and degree of proof in civil proceedings [pp. 797-800]
The burden and degree of proof in penal proceedings [pp.805-821]
Presumptions and reverse onuses [pp. 825-828]
Appellate review of factual findings [pp.835-841].

Charter s. 11(d) is at CB 67.

BCSC Rules 12-5(4) – (7) provide that:
(4) At the close of the plaintiff's case, the defendant may apply to have the action dismissed on the ground that there is no evidence
to support the plaintiff's case.
(5) A defendant is entitled to apply under sub rule (4) without being called on to elect whether or not to call evidence.
(6) At the close of the plaintiff's case, the defendant may apply to have the action dismissed on the ground that the evidence is
insufficient to make out the plaintiff's case.
(7) Unless the court otherwise orders, an application under sub rule (6) may be made only after the defendant has elected not to
call evidence.
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PART II: EXCLUSIONARY RULES—BASED ON UNRELIABILITY AND PREJUDICIAL EFFECTS

•

Hearsay: The Rule, the Exceptions and the Principled Approach
Def: Hearsay is an out-of-court statement adduced for the truth of its contents.
1.

2.

Rationale: (1) necessity; (2) reliability—(a) hearsay statements are not made under oath; (b) there is no opportunity to observe the making of the statement,
preventing the trier of fact from assessing the credibility and weight to be given to the evidence—determined by assessing demeanour, confidence, and manner of
delivery; (c) there is no opportunity to contemporaneously cross-examine, which is the best way to test the evidence of a witness and ensure that it is reliable. Thus
the probative value of hearsay depends on the credibility of someone who cannot be (contemporaneously) cross-examined (Khelawon) — (nb: this is also true for
prior inconsistent statements, on the theory that there was no oath or cross-examination when they were made)
Development of the Rule: Hearsay was generally excluded because of hearsay dangers; categorical approach developed with many exceptions; however, too
complex and incoherent. Exceptions both under and over-inclusive—unreliable evidence admitted b/c it fit an exception; reasonably reliable statements excluded.
Thus, the court developed the principled approach (Khan), which oriented the rules back to the principles informing them. When the dangers are overcome,
evidence should be admitted as an exception to the general exclusionary rule; After Khan, it was unclear whether this test was restricted to the hearsay of
children; Smith confirmed that the principled approach is a general rule that applies to all hearsay; In Starr, the SCC held that even if hearsay fits in a categorical
exception, it can still be excluded if it doesn’t fit the principled approach (rare).

Process for Hearsay Statements
1. Identify out-of-court statement – oral or written, includes action/conduct, express/implied, so long as asserted.
2. Is the statement being offered for the truth of its contents? (Subramaniam)
a. What does the proponent wish to prove with the evidence? If statement relevant only if true = hearsay
b. Is it implied hearsay?— the statement implicitly asserts facts as true, relevant to the matters in dispute
à it has a hearsay purpose, and should therefore be recognized as hearsay (Wright, McK, Wys, Bald)
i. Wright: Letters didn’t explicitly state X was competent; but b/c adduced for implied truth of X’s competency=hearsay
ii. BUT non-assertive conduct is not hearsay at ONCA—McKinnon: PO testifies he visited site of the crime w/ A’s
wife. A arguing that statement (that she went with the police); won’t attach hearsay to N.A.C.
iii. Court may also find that the statement is circumstantial evidence as opposed to hearsay—Wysochan: Cry for help
to prove state of mind admissible b/c not offered for truth (although implied husband wasn’t killer); but see
Baldree—drug call=hearsay; PA? unnecessary (could have sapina’d caller); not reliable (could have been a prank).

3. If hearsay, does the evidence fit into an established categorical exception? If so, presumptively admissible.
a. Can rebut the presumption of admissibility with PA if the evidence is not necessary or reliable (=rare
because the hearsay exceptions were themselves fashioned on the basis of necessity and reliability)
b. The party challenging admissibility of evidence falling within a traditional exception will bear the burden
of showing that the evidence should nevertheless be inadmissible.
4. If the evidence does not fit into an exception, can it be admitted under the principled approach?
a. If it doesn’t fit into an exception, it is presumptively inadmissible (Khelawon) To admit under P.A.:
b. The evidence must be necessary = the direct evidence from the declarant is not reasonably available
i. Necessity of hearsay ev. to prove a fact in issue—it does not mean necessary to the prosecution’s case (Smith)
ii. In an appropriate case, the court may well question whether the proponent of the evidence made all reasonable
efforts to secure the ev of the declarant in a manner that also preserves the rights of the other party (Khelawon)
iii. Because of death, insanity, illness, out of country, trauma of testifying;
iv. Hearsay evidence is necessary in the case of prior inconsistent statements because the only way to get the
statement is through hearsay à the witness holds the statement hostage (KGB)

c. The evidence must be reliable = despite no CE, observation, or oath, should we nevertheless be
satisfied of the reliability of the evidence? Take a functional approach (Khelawon); Note the distinction
between threshold reliability (for judge) and ultimate reliability/probative value (for jury) —
Threshold reliability is about whether or not there are: (Khelawon)
i. Circumstantial guarantees of trustworthiness (“smacks of reliability”, does the person have motive to lie?
Knowledge of child? Reason to tell the truth? Corroborated by other evidence? On this last point Khelawon
overturns Starr) Most of the exceptions are seen to be reliable because of this category. OR
ii. Functional substitute for oath/observation/CE: the truth and accuracy of the statement can sufficiently be tested
by other means (applies to prior inconsistent statements - KGB) (see hearsay exception)

d. Younger: the greater the need for the evidence [NECSSITY], the less reliable it has to be. The more
[RELIABLE] the evidence, the less necessary it has to be.
e. In the context of the case, will exclusion advance the goals the hearsay rule is intended to achieve?
5. Residual Discretion à PV/PE (Smith) (generally same outcome as PA is very similar to the residual discretion)
— the prejudicial effects normally associated with hearsay are typically considered as part of the reliability
analysis; other prejudicial effects may be considered as part of the exclusionary discretion, balanced against PV.
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Subramanian (Malaysia 1956) def of hearsay = out of court statement adduced for truth
• Facts: A’s defense was duress. He testified that his captors said “I am a communist and I will hurt you”; Issue: Hearsay?
• Held: The existence of threats is relevant to the defence of duress; but the truth of whether or not threats would be carried out isn’t;
thus, statement not hearsay—not adduced for truth of threats, only that the threats were made
Wildman (ONCA 1981) Statement not offered for truth = NOT hearsay
• Facts: Crown called a witness who said that A told her “someone put an axe in Tricia’s head” nine days before PO released this info.
Defence wanted to have another witness (McIsaac) testify that she had received a phone call from A’s wife, accusing A of “killing Tricia
with an axe” and that A was there at the time. A wanted to adduce this evidence to show he had acquired knowledge of the
circumstances of the death before he made the statements to the Crown’s witness; Issue: Was McIsaac’s testimony hearsay/inadmis?
• Held: The declarant (A’s wife) was not on the stand – so it is an out-of-court statement; However, it is NOT hearsay, b/c it is not offered
for the truth of its contents. Not offered to prove that A actually had killed the victim with a hatchet, instead offered as an alternative
explanation as to how A knew about the circumstances of the death.
Wright v. Tatham (HL 1837) Implied hearsay, probably not the law in Canada! Are we moving towards the American approach that only
assertive conduct can be considered hearsay (i.e. nodding your head)? Contrast McKinnon with Baldree...
• Facts: Defence wanted to adduce evidence of three letters written to the testator that showed that the authors believed the testator
was of sound mind; Issue: Are these letters hearsay, and thus inadmissible?
• Held: The letters were hearsay. The writers were dead – not on the stand – thus, the letters were “out of court statements.” The letters
were offered for the truth of the implied statement that the testator was sane and so they were hearsay. (Foster: could have been
adduced simply for the fact that they were written, not for the truth of their contents)
Wysochan (Sask CA 1930) Statements imply fact but found to be circumstantial evidence not hearsay
• Facts: Accused and victim’s husband (Stanley) were only two individuals present at shooting. Crown wanted to call a witness to testify
victim said “where is my husband”, “Stanley, help me out because there is a bullet in my body”, and “Stanley, help me, I am too hot”; —
adduced for proof of state of mind, that she felt warmly towards her husband.
• Issue: Hearsay? Defence stated they implied the husband did not kill the victim; they were offered for the truth of this implied statement
— ask: what is the party asking the trier of fact to infer from the statement?
• Held: Not hearsay; not offered for truth; just circumstantial evidence of ex-lover’s guilt, since she still felt warmly towards her husband.
• Dying declaration? No; “help me” not a hopeless expectation of impending death; Res gestae? No; statement made after shooting.
• Issues: Maybe she was in shock? Remorseful? [Hearsay dangers remain]

Hearsay — Implied Assertions
Baldree Facts: A arrested for drug offences; police seize cell, which rings; unknown caller would like to buy drugs;
Crown seeks to lead evidence concerning content of drug purchase call, for the purpose that the accused,
rather than the roommate, was in the possession of the drugs for trafficking purposes.
• Issue: Is the officer’s testimony hearsay? An out-of-court statement, offered to prove the truth of
the implied assertion that the drug dealer believed the accused to be a drug dealer.
Held
1. Watt J.A. (dissenting): the drug purchase call was not hearsay and was admissible as
circumstantial evidence that the accused was a drug dealer. PV > PE.
2. Feldman J.A. (majority): the drug purchase call was hearsay, to prove A was a drug-dealer; and
admissible only if it met the indicia of necessity and reliability under the PA. One 1 call; new trial.
3. Blair J.A.: the drug purchase call, whether or not it was hearsay, was excessively prejudicial to the
accused, and would have been excluded on the facts of the case. Wants to get rid of hearsay!
Interpretation
• Call hearsay b/c Crown is asking trier of fact to accept an implied assertion of the caller, namely,
that caller believed A=drug-dealer (inference that A, not roommate, had drugs. This is equivalent
to if the caller had said in the phone call: “You are a drug dealer” (which would be hearsay);
• Counterargument: with respect to implied assertions, if the person making the statement did not
intend to assert a fact, the statement can be safely treated as circumstantial evidence of that fact;
• Cf. U.S. Rule 801(A) a statement, oral or written, conduct or otherwise, if it is so intended.
• However persuasive this counterargument may be, the dangers remain — trier of fact is unable to
assess the credibility and reliability of the person making the statement; the call may have been
made in error or a prank. It is thus better to err on the side of caution with respect to this evidence
and treat it as hearsay; for while no traditional exception is available for Baldree type statements,
such evidence could get in under the principled approach where the indicia of necessity and
reliability are met; and the probative value of the statement does not exceed its prejudicial effect.
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Traditional (Categorical) Exceptions to the Hearsay Rule and the Principled Approach
•

Admissions
Def: Anything said/done by a party that the opposing party wishes to put in as evidence. Hearsay
because it is an out-of-court statement adduced for its truth. It is up to the other party to prove your admission
o

Criticized by wrongful conviction commission in Morin — A may make exculpatory statements to police that are usually inadmissible unless the Crown
chooses to try and admit them (unless they fit in with the narrow prior consistent statement exceptions); a tactical advantage for the Crown.

•
•

Admissions can only be used against the person who made it (but see below for co-accused)
May be based on hearsay if A indicates in the admission a belief in or acceptance of the hearsay (Streu)

•

Justifications: (Wigmore, Evans) — necessary part of the adversarial system — no concern about reliability
because the party making the statement cannot argue that she lost the opportunity to cross-examine herself;
party can take the stand and explain themselves.
Criminal cases: subject to the confessions rule and the Charter if statement made to the state.
Exceptions:
o Adoptive Admission (where a party fails to deny an accusation in circumstances where it would be
reasonable in all the circumstances to do so): must be evidence that the party heard the accusation and
could but did not deny it—BUT for criminal law: a party is under no obligation to reply to a question
from a PO or an accusation from a 3rd party to a PO; thus not reasonable to expect a reply, so it will not
held to be adopted (Eden)
o Statements by Agents: B.C.—if the statement is made within the scope of the agent’s authority
(employment—i.e. “I fell asleep at the wheel”), it will bind the principal. (counterargument: the principal has not

o

•
•

(e.g. A found with stolen property; admits: “I bought it from X who said it was stolen”; if it’s clear that A acted and relied on the statement, then not hearsay.)

authorized the agent to make statements about liability, ‘I hired you to drive, not to talk’, won’t work; too bad so sad).
§ For civil cases, the proponent of the evidence must prove (1) the agency/employee relationship between the
declarant and the party; (2) a statement made to a 3rd party, employer, or principal during the agency relationship;
(3) the statement related to a matter within the scope of the agent’s duties or employment.
§ For criminal cases, the rule is that if you weren’t authorized to speak by the principal then it’s not admissible
(Strand Electric) — reflects old approach since changed for civil

•

o Co-accused: a statement made by A1 is only admissible against A1 (not A2), UNLESS
§ Common Purpose / Conspiracy Situation: before arrest, if a statement by one party is made
during the carrying out of a common purpose (CC s.21(2)) or in furtherance of a conspiracy) it is
admissible against the others.
§ Co-accused will often but not always have a common purpose for wiretap evidence (Morris)
Principled Approach: the admissions exception has never been trumped by the principled approach.

Exceptions Where the Declarant is Unavailable
**Note: at CL the declarant had to be deceased. Other forms of unavailability are now permitted in s. 715 of the CC and under the principled
approach [necessity]; if it can be reasonably inferred: (a) death; (b) going insane, (c) so ill that unable to travel/testify; (d) absent from Canada.**

•
•

•

Statements against (declarant’s pecuniary/proprietary) interests
Why: idea that people do not make statements against their financial/property interests unless they are true.
Test: At common law, statements against financial interest are an exception to the hearsay rule where (a) the
declarant was not available (necessity), (b) the statement was made against the declarant’s interest (reliability)
and (c) the declarant had personal knowledge of the facts stated.
Rule expanded to apply to statements against penal interest (O’Brien);
o Problem: unlike proprietary/financial interests, courts are concerned about reliability—thus stricter test.
o Use: this exception can only be used by the accused (Lucier)
o Test (Demeter):
§
§
§
§
§

(1) the declarant apprehended a vulnerability to penal consequences;
(2) the vulnerability is immediate (not remote, e.g. a threat of possibile future imprisonment) (O’Brien);
(3) situation must be contrary to penal interests in its totality in determining whether it is inculpatory or exculpatory
(Pelletier);
(4) if unclear whether statement is truly against penal interest, the court must consider whether there are other
circumstances linking the declarant to the crime or between the declarant and A;
(5) declarant must be unavailable.
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o Lucier v. The Queen: Crown wants in dying burn victim: “yes, A wanted me to burn down his business”;
§

•

SCC: The statement against interests exception can only be invoked by A; otherwise, A could be convicted on the
basis of an accusation that he cannot CE. The rule must operate asymmetrically—defence can use statements
against penal interests to exculpate, but the Crown can’t use statements made by a 3rd party against their penal
interest to show the guilt of A. Otherwise, people will bring other people down with them = wrongful convictions.

Principled Approach: hearsay presumptively admitted under this exception could be otherwise excluded under
the principled approach. (Starr)
o These statements may be unreliable because sometimes people actually want to take the place of the
accused (eg. Parent wishing to exculpate child, organized crime, financial incentive to take the fall, etc.

O’Brien: A wanted to put in statement of deceased that “A should not be in jail b/c I committed the crime”; SCC: inadmissible; all facts
suggested that he wouldn’t go to jail for this statement. Reliability missing; Deceased not risking anything; must be to immediate prejudice
Pelletier (ONCA 1978) Statements against penal interest exception to the hearsay rule
Facts: David states he pushed roommate, who fell, in self-defence; found dead next morning. Both A and David charged with the death,
separately. David not available at A’s trial. Issue: admissible as utterance against penal interest, despite that it mentions self-defence?
Reasons: Yes, admissible as an exception. Inculpatory and exculpatory nature of statement must considered in totality, still admitted.
Lucier (SCC 1982) Statements against penal interest exception cannot be used by the Crown
Facts: A’s house destroyed by a fire shortly after he increased his fire insurance policy. A’s friend made a statement to the RCMP admitting that
he had personally set the house afire and that he had been hired to do so by A who had paid him 500$ for the task. A few days later, friend died.
Issue: Can the friend’s statements to the police be admitted against A? No.
Reasons: Hearsay may be adduced at trial by A if it can be shown to have been made against the penal interest of 3P declarant. Rule does NOT
apply to statements which have an inculpatory effect on A. A hearsay statement implicating A in the crime robs A of the invaluable weapon of CE.

•

Dying Declarations
Def: Traditionally, statements made by people on their deathbed were an exception to the hearsay rule
o

•

•

•
•
•

Today: exception confined à dying declarations are only admissible if it is a criminal case and if:
o The deceased had a settled, hopeless expectation of imminent death
o The statement was about the cause of death (need only implicate A – not about the method)
o The statement would have been admissible if the deceased had been able to testify (i.e. does it
contradict the opinion rule?)
o The offence was the homicide of the deceased (murder 1, murder 2, manslaughter)
This is a difficult test à Can argue that hearsay under this exception should be excluded under the PA
• Can argue that the statements were not reliable – there was a reason to lie
o No religious motivation to tell the truth on the death bed
o Lied to get vengeance, benefit a family member, etc…
• Can also argue that the declarant was mistaken
Records Made in the Course of Duty (CEA s.29 and s.30)
Common law exception has been largely superseded by statutory exceptions for business records.
Rationale: (1) Records made in a mechanical way; little motive to lie; (2) Businesses rely on records; it is job of
the recorder to ensure they’re accurate; (3) Entries made relatively contemporaneously with events they record
At common law, the declarant had to be dead (replaced by s.29 and s.30 of the CEA)
o
o

•

CL admissibility of business records: (Ares v. Venner): same test as s.30.
Ares v. Venner remains available in situations where s. 30 cannot be used (for example, where the statutory notice period
had been missed) and is in fact the only exception for civil cases in Alberta)

S.30 of the CEA (basically codifies Ares v. Venner)
o
o
o

•

Why: belief that when people are about to meet God, they will tell the truth (Woodcock); no longer the case today à it is less
common that death involves a “meet your maker” mentality; religion is not as uniform today and there might be motive to lie.

Test: Declarations, oral or written, are admissible for their truth where they are (1) made reasonably contemporaneously (2)
in the ordinary course of duty, (3) by persons with personal knowledge of the matters (4) who are under a duty to make the
record or report, and (5) there is no motive to misrepresent
Record = book, doc, paper, card, tape, etc (doesn’t apply to oral statements unless recorded)
This doesn’t overrule privilege

S.29 of the CEA: applies to records from financial institutions
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•

•

PA: Difficult to argue that evidence under this exception should be excluded under the PA
o Evidence is necessary because it is difficult to get the particular business person who made the
records to the trial and reliable because there is no reason to lie, businesses rely on such records and
so they are accepted as accurate, and the records are made at the same time as the event.
Former testimony from prior judicial proceedings (CC s.715; BCSC 12(54))
Definition: A witness testifies at a prior judicial proceeding, but is unavailable to testify at trial = hearsay
o

•

Common law exception – even though it is hearsay, it can be admitted if the party shows:
a.
b.
c.

•
•

Wigmore: this is not really an exception because there was CE opportunity in the former proceedings

The witness is now unavailable (thus the evidence is necessary)
The issues and the parties at both the proceedings are substantially the same (ensuring that the key issues have been explored;
thus making the evidence reliable)
The other party had the opportunity to CE at the prior judicial proceeding (thus ensuring some reliability)

Statute has now displaced the CL in both the criminal (s.715) and civil context (BCSC Rule 12-(54))
Criminal law
o S.715 of the CC: A witness whose evidence was given at a prior judicial proceeding of the same charge
who refuses to be sworn or is now unavailable [hearsay = necessary], whose testimony was given in
presence of A [reliable because A could CE], may be admitted without further proof
o UNLESS A proves he did not have full opportunity to CE the witness. If A had the opportunity to
CE, but chose not to, that is too bad. (Potvin)
Policy: CE does not often happen at a preliminary inquiry for a variety of reasons

o Sometimes, however, it is unfair for the Crown to use testimony from prior judicial proceedings and
the TJ retains the discretion to disallow (Potvin – discretion read in to s.715 uphold constitutionality)
e.g. if the Crown did not try to get the witness to trial
e.g. if the Crown knew the witness would not be available for trial and did not tell A

•

•
•

o Judge also retains the discretion to exclude prior judicial proceeding testimony if PE > PV (Potvin)
o Thus, s.715 of the CC does not violate A’s s.7 and s.11(d) rights (Potvin)
Civil law
o Rule 12-5(54) BCSC Civil Rules: Prior judicial proceedings testimony may be admitted if the witness is
dead or unable to attend/testify, whether or not the prior judicial proceeding involved the same parties,
but reasonable notice must be given. Rule is more relaxed because liberty not at stake.
Verdicts: s.22.1, BCEA s.70(2) — prove that a person has been convicted or given a condition discharge is
proof that the crime was committed by that person if there is no appeal.
PA à It is difficult to argue that evidence under this exception should be excluded under the PA. The evidence is
necessary because the witness is unavailable and reliable because A has the opportunity to CE.

Potvin (SCC 1989) S.715 of the CC is constitutional; TJ retains residual discretion
Facts: Crown witness testified at preliminary inquiry but refused to testify at trial; Crown applied to have the transcript introduced under s.715.
Issue: Does s.715 of the CC violate s.7 and s.11(d) of the Charter? Defense argued that preliminary inquiries are only meant to show there is
some evidence, that if believed, could lead to a conviction à credibility of the witness is not at issue, because the evidence is assumed true.
Thus, defense argued there is no full opportunity for A to CE on credibility at a preliminary inquiry. Furthermore, CE at the preliminary inquiry
would give away the defense’s strategy. This violates A’s Charter rights.
Held: Evidence given under oath at a previous proceeding is admissible as long as A had an opportunity to CE the witness when the evidence
was originally given. It is only about an “opportunity” to CE – if A does not take that opportunity, there is no Charter violation. The evidence is still
admitted. TJ still has residual discretion to exclude evidence from prior judicial proceedings where there had been unfairness in the manner in
which the evidence was obtained or where admission would affect trial fairness.

Exceptions that Do Not Depend on the Availability of the Declarant
•

Statements concerning present bodily and mental condition
Def: Hearsay statements about a particular physical condition (“mere reactions”) are admissible but ONLY to
prove that the person was experiencing the condition at the time AND to establish its duration (Youlden)
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•

•
•
•

•

•
•

o “Ouch” wouldn’t be hearsay but “ouch my back hurts” would be hearsay (admitted under exception)
o Limited to statements made about physical condition under natural circumstances (i.e. without
prompting, at the time of the event, etc…)
o Statements about past pain are not admissible
o Statements about why the physical condition occurred (the cause) are NOT admissible
PA à Can argue hearsay under this exception should be excluded (not reliable b/c declarant could be lying)
Statements of intention (mental state)
Applies to explicit statements about mental state (emotions, intentions, motives, plans)
Admissible for the truth of their contents (that the declarant actually felt/intended to do something) where:
o The statement is relevant and made in a natural manner (not in circumstances of suspicion) (Starr)
The evidence is not admissible to show the state of mind/intention of parties other than the declarant unless a
hearsay exception can be established for each level of hearsay (Starr) or to show that persons other than the
declarant acted in accordance with the declarant’s intentions (Starr)
Statement is direct evidence of state of mind and circumstantial evidence the declarant followed through. (P(R))
o P.(R.): statements about wanting to leave boyfriend made to friends were admitted b/c it could suggest
that D intended to and did in fact leave A, which consequently gave A motive to kill
o Mutual of Omaha v. Hillmon: Letters were written about A’s plans to go off into the bush with a drifter
that the insurance company believed Hillmon killed to collect life insurance. The letters were admissible
because “Whenever the intention is of itself a distinct and material fact in a chain of circumstances, it
may be proved by contemporaneous oral or written declarations of the party.”
Doesn’t cover statements like “Wysochan shot me.” (not about mental state)
PA à Can argue that hearsay under this exception should be excluded under the PA; statements about mental
state are seen as reliable because it is thought that when people talk about plans, emotions, and intentions, they
are telling the truth. Can argue that they are actually lying.

Starr (SCC 2000) Mental state exception fails b/c statements made under circumstances of suspicion
Facts: Victim told gf he had to “go and do an Autopac Scam with A”. Crown argued that A had used the Autopac scam as a pretext to get the
victim out into the countryside where he could kill him. Crown wanted to admit the testimony of the victim’s gf.
Issue: Was the gf’s statement admissible as a hearsay exception? No.
Reasons: The statement is hearsay – admitted for proof that the victim was actually going to meet A. But it does not satisfy the state of mind
exception b/c it was made under circumstances of suspicion. Court also finds that the statement was not admissible under the PA (not reliable –
it was made under circumstances of suspicion and there were no circumstantial guarantees of trustworthiness)
P.(R.) (Ont HCJ 1990) Mental state exception to the hearsay rule, always evaluate individual statements
Facts: Crown’s theory that A killed his CL partner because she was going to leave him permanently. Crown wanted to adduce evidence of
statements the deceased made to several people about her plans to leave as well as statements about how badly A treated her.
Issue: Are the statements admissible? Yes.
Reasons: Relevant – make it more probable that her relationship with A was unsatisfactory, that she intended to end it, and that she ended it on
a permanent basis, which makes it more probable that A had motive. Do they fall under the state of mind exception? Yes. Court considers
whether any of the utterances should be excluded because of their prejudicial effect. In this case, PE refers to the danger that the jury will use the
evidence for purposes other than drawing inferences and conclusions as to her state of mind and as to her subsequent conduct – in particular,
the jury may infer that A was a tyrannical person, and thus the sort of person who would kill someone else.
Exclusionary Discretion: Statements about how A treated her have great potential for prejudice – it outweighs the PV – excluded. But the
statements about her plans to leave him have great PV and little potential for prejudice – they are admitted.

•
•
•

Res gestae: Spontaneous utterances / contraband situation
Def: statements made in the context of events with such spontaneity that concoction was unlikely (Clark)
Spontaneous declarations are admitted if they relate to a startling event and are made while the declarant is
under stress or excitement caused by the event (Clark)
o Doesn’t have to be exactly contemporaneous, only spontaneous (Ratten, Clark, overruling Beddingfield)
The idea is that the statement must have been made in circumstances of such “involvement” in the event that
the possibility of concoction is minimal.
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•

•

o Khan: Court rejected this exception b/c statement was too removed from the actual act; lacked
emotional impact b/c child did not comprehend the situation.
Special contraband situation: Although self-serving statements made by A need not be led by the Crown and
cannot normally be led by A, A can do so if it is an explanatory statement immediately made upon first being
found in possession of contraband: “Whoa! Never seen that before!” (Graham) — must testify and be CE!
PA à Can argue that hearsay under this exception should be excluded under the PA
o Statements are considered reliable because under such stress/excitement, there is no chance to make
up a lie; HOWEVER: can argue that it is NOT reliable because the declarant could have been mistaken
o Stress of a situation may distort the way in which words are expressed; statement might be fabricated.

Clark (ONCA 1983) Example of the spontaneous declarations exception to the hearsay rule
Facts: A went to her ex-husband’s house, killed his new wife. She claimed it was self defense and/or provocation. Neighbor testified that she
heard someone call for help, saw a woman standing at the driveway yelling “Help, Help! I’ve been murdered! I’ve been stabbed!”
Issue: Is the neighbor’s testimony admissible? Yes.
Reasons: The statement was tendered as evidence of the truth; so it was hearsay. Although hearsay is generally excluded, under certain
external circumstances of physical shock, a stress of nervous excitement may be produced which removes control. Utterance which then occurs
is a spontaneous and sincere response to actual sensations and perceptions already produced by the external shock. Since this utterance is
uncontrollable and there is no chance to lie, the utterance may be taken as particularly trustworthy. Thus, it can be admitted as an exception to
the general exclusionary rule. In this case the circumstances were such as to exclude the possibility of concoction or distortion – it was under
stress/excitement, so it fits into the spontaneous declarations exception.

Exceptions Where the Hearsay Declarant is Available
•

Prior Inconsistent Statements
Prior inconsistent statements can be offered to impeach credibility (if so, not hearsay); however, prior
inconsistent statements are hearsay when offered for the truth of their contents
o

•
•
•

•

Hearsay even though the witness is on the stand, because the trier of fact is asked to accept an out-of-court statement over
the sworn testimony of the witness and because the prior inconsistent statement cannot be tested – hearsay dangers are
present (no oath/observation/CE) (KGB)

**NOTE: Prior inconsistent statements of A can be offered for credibility and truth under admissions exception.
For non-A witnesses, prior inconsistent statements can be admitted for truth if necessary and reliable (KGB)
Ask the court for a voir dire, stating your attention to tender the statement under s.9, 10, or 11. The judge will
dismiss the jury. You must satisfy the judge on a BoP the indicia of necessity and reliability are present.
o Necessity: Prior inconsistent statements are necessary because the only way to get at the statement is
through hearsay – because the witness won’t admit the statement was made (KGB)
o Reliability: “The focus of the inquiry in the case of prior inconsistent statements is on the comparative
reliability of the prior statement and the testimony offered at trial, and so additional indicia and
guarantees of reliability to those outlined in Khan and Smith must be secured in order to bring the prior
statement to a comparable standard of reliability.” (KGB)
o Prior inconsistent statements will be considered reliable where there are substitute means for testing the
evidence (KGB):
§ Statement was made under oath/warnings about the consequences of lying (addresses worry
about the absence of an oath)
§ Statement was videotaped/audiotaped (addresses worry about observation)
§ Witness can be cross-examined to explain the prior inconsistent statement and why it’s not true
(addresses worry about CE)
o Pragmatic Approach: in appropriate circumstances, substitutes might suffice.
o Statements made to persons in authority: sufficiently analogous to CLCR; statements must proved to
have been voluntarily made on a BoP.
Problems: discretionary and fact-based, some statements let in where KGB criteria are met, and others not.
Previous out-of-court identifications
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•

Past recollection recorded: see above
The Principled Approach to Hearsay
The greater the need for the evidence [NECSSITY], the less reliable it has to be. The more [RELIABLE] the
evidence, the less necessary it has to be.

Khan (SCC 1990) Establishes principled approach to hearsay: admissible if reasonable necessary and sufficiently reliable
Facts: Child left A’s office, mother asked about appointment. Child told mother about the sexual act the doctor had performed on her. Child was
found incompetent; could not testify. // Issue: should the Mother’s testimony about the child’s statement have been admitted? Yes.
Reasons: Statement was hearsay: child not on the stand and it was offered for the truth (proving sexual assault). The statement did not fall
under any exceptions to the rule of hearsay, but the court decides to relax the hearsay rule. There should be more flexibility in the interpretation
of the hearsay rule to permit admission of evidence made by children to others about sexual abuse, especially given the hardship of requiring
children to re-tell and relive the traumatic events. Hearsay evidence should be admitted where two criteria are met (necessity and reliability).
Necessary (child was incompetent and couldn’t testify) and reliable (child had no motive to falsify the story and didn’t have knowledge to
fabricate). Also corroborated by real evidence.
Smith (SCC 1992) New principled approach is a general rule for all hearsay evidence
Facts: Crown’s theory: A was a drug smuggler who had come to Canada w/the victim to get cocaine. A asked the victim to bring the drugs back
to the US, but she refused. A abandoned her, then came back to kill her. Crown wanted to rely on calls made by V to her mom as evidence in
support of their theory: (1st two calls: from hotel room to say that A had abandoned her and she wanted a ride home); 3rd call: from phone in the
hotel lobby, deceased said that A had come back and she would not need a ride. — Defense argued that A abandoned the woman and never
came back – was not with her when she was murdered. Issue: are the telephone calls admissible? First two are, third isn’t.
Reasons: Khan should not be seen as turning on its particular facts, but instead, must be seen as a movement towards an approach governed
by the principles which underlie the rule and its exceptions alike. Hearsay evidence is now admissible on a principled basis (reliability and
necessity); Application to the case: victim is dead, necessity is met. 1st two phone calls are reliable – no reason to lie, no sense to deprive the jury
of this highly relevant evidence. 3rd call however, is not reliable. She might have lied to her mom because she was engaged in something
sketchy; capable of lying, as she was already doing something deceitful. She might not have wanted a ride home with the person her mom was
sending. No corroborating evidence. NOTE PROBLEMS!
KGB (SCC 1993) Prior inconsistent statements can only be used to impeach credibility, unless witness adopts it as true.
Facts: At trial, three witnesses refused to adopt their earlier statements. Their prior inconsistent statements were admitted under s.9 of the CEA,
but TJ said they could only be used for credibility – they could not be used as evidence of the truth.
Issue: could the prior inconsistent statements be offered for the truth of their contents? Yes.
Reasons: Court overrules the orthodox rule which said that prior inconsistent statements are only admissible for credibility. Evidence of prior
inconsistent statements of a witness other than an A should be admissible for truth on a principled basis, the guiding principles being reliability
and necessity. BUT: The factors of reliability and necessity must be adapted and refined in this particular context. Reliability will be found if there
were functional substitutes for testing the evidence [see test]. Necessity is present b/c we cannot expect to get evidence of the same value from
the recanting witness or other sources – the recanting witness holds the prior statement hostage.
Starr (SCC 2000) Principled approach can ‘rewrite exceptions’ — i.e. circumstances of suspicion
Mapara (SCC 2005)
Khelawon (SCC 2006) Leading case on hearsay: Necessity + Reliability = 1; the greater the need for the evidence [NECSSITY], the less
reliable it has to be. The more [RELIABLE] the evidence, the less necessary it has to be.
Facts: Five residents of a retirement home told people they were assaulted by the manager of the home, A. At the time of the trial, four of the
complainants had died, and the 5th was no longer competent to testify. The Crown wanted to introduce statements made by one of the victims
• One: a statement made to an employee at the retirement home, saying that he was being abused by A.
• Two: a statement made to the doctor saying he was being abused. The employee was there when this statement was made.
• Three: a videotaped statement made to the police. He was asked if he understood that it was very important that he tell the truth and
that if he did not tell the truth, he could be charged with that. He answered yes.
Issue: Could the hearsay evidence be admitted under the Principled Approach? No.
Reasons: The evidence was necessary – the victim was dead – but no indicia of reliability (victim was old and frail, mental capacity was at issue,
the employee had motive to discredit A, there was no oath)

Readings: CB, Chapter Four (except for pp. 231-243); BCEA, s. 71; BC Supreme Court Rule 12-5 (54); CEA ss. 29-30;
and R. v. Baldree, 2012 ONCA 138 and the note on R.v. Jesse, 2012 SCC 21 in the online Supplement (approx. 150
pages).
[Additional reading: CB, pp. 231-243 (R. v. Starr).]
(a) What is hearsay and why is there a rule against it? [pp. 129-154]
(b) Some traditional (and important) exceptions to the rule [pp. 154-194 and pp. 33-35 of the online Supplement]
(i)

Admissions by parties [pp. 192-193]
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(ii)
(iii)
(iv)
(v)
(vi)
(vii)

Statements against interest [pp. 163-172]
Testimony from prior judicial proceedings [pp. 172-179]
Statements concerning bodily and mental condition [pp. 179-181]
Statements of intention [pp. 181-192]
Spontaneous utterances [pp.154-163]
Business records [pp. 193-194].

(c) The principled approach to hearsay [pp. 194-260 and pp. 18-32 of the online Supplement].
(d) Creaghe v. Iowa Home Mutual Casaulty
BCSC Rule 12-5 (54) provides that:
If a witness is dead, or is unable to attend and testify because of age, infirmity, sickness or imprisonment or is out of the jurisdiction
or his or her attendance cannot be secured by subpoena, the court may permit a transcript of any evidence of that witness taken in
any proceeding, hearing or inquiry at which the evidence was taken under oath, whether or not involving the same parties, to be put
in as evidence, but reasonable notice must be given of the intention to give that evidence.

CEA ss. 29-30 provide, in part, as follows:
29. (1) Subject to this section, a copy of any entry in any book or record kept in any financial institution shall in all legal proceedings
be admitted in evidence as proof, in the absence of evidence to the contrary, of the entry and of the matters, transactions and
accounts therein recorded.
(2) A copy of an entry in the book or record described in subsection (1) shall not be admitted in evidence under this section unless it
is first proved that the book or record was, at the time of the making of the entry, one of the ordinary books or records of the financial
institution, that the entry was made in the usual and ordinary course of business, that the book or record is in the custody or control
of the financial institution and that the copy is a true copy of it, and such proof may be given by any person employed by the financial
institution who has knowledge of the book or record or the manager or accountant of the financial institution, and may be given orally
or by affidavit sworn before any commissioner or other person authorized to take affidavits…
30. (1) Where oral evidence in respect of a matter would be admissible in a legal proceeding, a record made in the usual and
ordinary course of business that contains information in respect of that matter is admissible in evidence under this section in the
legal proceeding on production of the record…
BCEA s. 71 provides, in part, as follows:
71 (1) In this section…
(2) Subject to subsection (3), if
(a) a person has been convicted of or is found guilty of an offence anywhere in Canada, and
(b) the commission of that offence is relevant to any issue in an action,
proof of the conviction or the finding of guilt, as the case may be, is admissible in evidence to prove that the person committed the
offence, whether or not that person is a party to the action.
(3) If the action in subsection (2) is conducted before a jury, a party has the right to argue at trial, in the jury's absence, that
introduction of the evidence referred to in subsection (2) would, in relation to its probative value, unduly influence the jury…
(8) Subject to subsection (6), the weight to be given to the conviction or finding of guilt must be determined by the judge or jury, as
the case may be.
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Opinion Evidence, both Lay and Expert
General Rule: opinion evidence is generally inadmissible—witnesses are supposed to testify about facts, not volunteer
their opinions or the inferences they make from those facts. The opinion of the witness is generally irrelevant (for it is the
opinion of the trier of fact that ultimately matters). Nonetheless, exceptions exist for lay and opinion evidence.
• Rationale: the role of the witness is to testify to the facts of which they have personal knowledge. It is the role of
the trier of fact to draw inferences and form opinions. [usurping the role of the jury]
• (Old) Ultimate Issue Rule: historically, at common law, opinion evidence could not be admitted on the ultimate
issue of the trial. However, after Graat, opinion evidence can be admissible if it meets the lay opinion reqs.
o But there are still echoes of the ultimate issue rule—can never offer opinion evidence on the state of
domestic law – it would usurp the role of the judge—can never offer opinion evidence about credibility
(“oath-helping”)–usurps the role of the jury
Lay Opinion
Lay Opinion Requirements (Graat — a ‘principled approach’)
• Evidence must be helpful because the witness is better placed to form the opinion than the jury. If the jury is
equally placed to draw the opinion then it is not admissible.
• It must related to something within the ordinary person’s common knowledge.
o It must be the sort of opinion upon which a non-expert can form – “everyday thing”
o Note that this may change over time (eg. combustion engine versus computer)
o eg: identification of handwriting/persons/things, apparent age, bodily conditions, conditions of things,
emotional conditions, estimates of value, speed/distance, intoxication, and degree of intoxication (Graat)
• Opinion must just be “an abbreviated version of the witness’s factual observations” in a situation in which it
would be cumbersome or impossible to break down the facts (“constellation of observed facts”)
o When the facts from which a witness received an impression were too evanescent in their nature to be
recollected, or too complicated to be separately and distinctly narrated (Graat)
o It has to be clear that it is difficult to particularize the facts, and it easier and more preferable, for the
witness to abstract the facts
o Conclusion that someone is impaired is a collection of observations
•
•
•

A lay witness may only provide opinions about matters of fact (impairment, while a legal term, is factual).
A lay witness may not, unless her evidence qualifies as an admissible expert opinion, testify as to matters about
which she has no personal knowledge. Police officers are generally not considered experts, just experienced.
Dickson (defining opinion): decisions by judges on whether an opinion is admissible are highly discretionary.

Graat (SCC 1982) Requirements for admitting lay opinions
Facts: 2 POs testified that, in their opinion, A’s ability to operate a MV was impaired by alcohol. Issue: Should the opinion evidence be admitted?
Reasons: Yes, a non-expert witness may give evidence that someone was intoxicated, as it is difficult for the witness to narrate his factual
observations individually. Lay people can also give opinions as to the degree of intoxication – ie: can say whether the person’s ability to drive
was impaired by alcohol. The police saw A; they were in a better position to form a conclusion about the facts. Their opinion is just a constellation
of observed facts (ie: he was stumbling, he smelled of alcohol, the car was weaving, etc…)

•

Dock Identification and Eye-Witness Testimony
Dock identification evidence is generally regarded as weak and of little PV. A trier-of-fact may be unduly mislead
about its reliability. Ongoing debates concern about what juries should be told about eye-witness evidence, such
as dock identification, as well as whether a party can lead expert evidence on the general unreliability of eyewitness testimony. Nonetheless, there is a consensus that this testimony must be approached with great care.
o The police must carry out detailed procedures in running line-ups or risk facing significant scrutiny of the
prior identification on cross-examination.
o Particularly important in situations where the witness can no longer identify the accused with confidence.
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Expert Opinions
The law of expert opinion evidence is driven by a sense of the extreme dangers of this kind of evidence (D.D.):
• Bad expert evidence can lead to miscarriages of justice (wrongful convictions, errors, undue weight)
• Expert opinion evidence is based on studies not before the court—these studies cannot be subjected to CE
• Huge amounts of time and money are spent on experts
• Access to justice and fairness concerns: expert shopping, well-to-do adversary has better evidence
• The expert is, to an extent, immune from CE because lawyers are not as knowledgeable as the expert
• The primary danger is that the task of the jury may be usurped à faced with impressive expert
evidence/science, the jury may abandon their role and defer to/overvalue what the expert says.
Test for Regular Expert Opinion Evidence (Mohan)
1. Is the witness properly qualified? (Must establish an expert through study, experience, or both)
2. Is the evidence sufficiently relevant?
a. Must be more than logically relevant – sufficiently relevant to comfort our fears about expert evidence
b. Cost/benefit analysis à does the value of the evidence outweigh the dangers of the evidence?
i. Costs: See dangers above
ii. Benefits: value of the evidence has a lot to do with the reliability of the expert
iii. Real question: does the reliability of the expert outweigh the dangers?
3. Is the evidence necessary in assisting the trier of fact?
a. Necessary in that it provides info which is likely to be outside the experience/knowledge of the jury
b. It must be more than just helpful – it must provide the jury with information that it cannot do without.
4. Is the evidence caught by any other exclusionary rule?
a. Eg. personal opinion on credibility
b. If so, it is excluded
5. Note the re-formulation of this approach in Abbey — some criteria are of admissibility and operate as
rules, whereas some of the other criteria operate like principles, with context and discretion.
a. Phase one: four pre-conditions to admissibility; these are yes/no answers.
i. The proposed evidence must related to a subject matter that is properly the subject of expert
opinion evidence [goes beyond the common stock of knowledge]
ii. The witness must be qualified to give the opinion. “The evidence must be given by a witness
who is shown to have acquired special or peculiar knowledge through study or experience in
respect of the matters on which he or she undertakes to testify.” (Mohan)
iii. The proposed opinion must not run afoul of any other exclusionary rule (e.g. personal opinion
on credibility)
iv. The proposed opinion must be logically relevant
b. If yes to all, phase two: the gatekeeper function. A case-specific cost-benefit analysis by the TJ. “The
trial judge is deciding only whether the evidence is worthy of being heard by the jury and not the ultimate
question of whether the evidence should be accepted and acted upon.”
i. Benefits: “Requires a consideration of the probative potential of the evidence and the
significance of the issue to which the evidence is directed.”
ii. Must consider reliability** (subject matter, methodology used by witness, expert’s expertise,
extent to which the expert is shown to be impartial and objective.)
iii. Also consider necessity. The opinion must be necessary in the sense that it provide info which
is likely to be outside the experience and knowledge of a judge or jury. (Mohan)
iv. Costs: Addresses the various risks of admitting expert opinion evidence (danger that the jury
will be unable to make an effective and critical assessment of the evidence b/c of complexity,
being overly impressed by credentials, confusion due to jargon or ineffective CE, unduly long
and complicating proceedings)
Test for Novel Science Expert Opinion Evidence (Trochym)
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Novel science = stricter approach to the necessity and relevance criteria of the expert evidence test (J.L.J)
1. Is the science novel? (Trochym)
o The theory/technique is new or unestablished or is being used in a new way
o The theory/technique is new in the scientific community OR it is new to the courts (ie: courts do not have
an established practice of admitting it)
o The technique has been used in the past, but it is now under scrutiny because of changes in our
knowledge
2. Is the witness properly qualified? (must have acquired special knowledge in an area through expertise or study)
3. Is the evidence relevant? (This is a higher standard for novel science!)
a. It must be more than logically relevant—sufficiently relevant to comfort our fears about expert evidence
b. Relevance has to do with the reliability of the evidence à faced with novel science, the court must tests
its reliability strictly by asking (Trochym – hypnosis of witnesses):
i. Whether the technique can be and has been tested
ii. Whether the technique has been subject to peer review and publication
iii. The known or potential rate for error
iv. Whether the theory/technique has been generally accepted by the scientific community
c. Thus admission of this evidence will be rare
4. Is the evidence necessary in assisting the trier of fact? (This is also a higher standard!)
a. The evidence must be something the jury needs to do its job
b. It must be more than just helpful – it must be essential.
5. Is the evidence caught by any other exclusionary rule? If so, it is excluded
Trochym (SCC 2007) Sets out the stricter test for novel science
Facts: A witness gave testimony implicating A after being hypnotized to improve her memory.
Issue: whether the hypnosis evidence is admissible (as an expert technique)? No.
Reasons: Court’s framework for assessing novel science is from J-L.J; same framework applies to scientific techniques. The accuracy and effect
of hypnosis is difficult to assess; subject to lots of peer review and publication – the consensus is that most individuals are more suggestible
under hypnosis and that any increase in accurate memories during hypnosis is accompanied by an increase in inaccurate memories. Hypnosis
may compromise the subject’s ability to distinguish memory from imagination, and subjects frequently report being more certain of the content of
post-hypnosis memories, regardless of their accuracy. Rate of error is unknown. There are differences of opinion in the scientific community on
the acceptability of hypnosis for forensic purposes – it is not a generally accepted practice.

•

•

•

Hypothetical Questions and Court Rules Regarding Experts
Experts are often allowed to give opinion that is not based on their own observations. The problem is that often
the opinion is based on at least some contested facts – which are not determined to be “facts” until the verdict.
o This is one of the reasons why experts, usually towards the end of their testimony, are asked a
hypothetical question that sets out all the premises upon which their opinion is based. This enables the
trier of fact to isolate the premises from the conclusion, and ascertain which of the premises are
supported by admissible evidence. However, a trial judge may dispense with the requirement for
hypothetical questions if the facts are not disputed (Bleta).
Rules regarding experts in civil cases:
• Rule 11-3 of the BCSC rules provides for court appointed experts
• Rule 11-6 provides for notice of an expert’s testimony and the exchange of expert’s reports
• Experts now have to certify to court that they understand their role, certify docs in advance, etc.
Rules regarding experts in criminal cases:
• CC s. 657.3 requires notice by both parties regarding expert witnesses (intentional to call one, name,
and qualifications), and requires the Crown to disclose the report in advance. Recall that Stinchcombe
requires full disclosure by the crown, but not the defence. S. 657.3 provides a limited exception to this
because A has to disclose the report to the Crown at least by the close of the Crown’s case.
• CEA s.7 entitles a party to call 5 expert witnesses and more with the leave of the court. This provision is
generally seen as limiting the total number of experts a party may call in their case (not per issue)
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•
•

•

Expert Opinion Evidence Based on Hearsay
Expert opinion evidence based on hearsay is admissible to show the information on which the expert opinion
is based, not for its truth.
Textbooks: An expert can be CE on a text only if the text is adopted as their own opinion. Reading in parts
of a text that the witness is not aware of or does not recognize as authoritative would violate the hearsay
rule. (Marquard)
Where the opinion itself is based on hearsay, how much probative value should it have?
o For an expert’s opinion to have PV, the more facts that she relies upon that are proved in evidence, the
better. And if none are, the PV of the opinion diminishes to zero.
§

•

•

Of course this doesn’t mean the evidence is not inadmissible (it would be impossible to “prove contested facts”
before the expert testifies) Just means that the jury has to be told that the expert testimony is not evidence until
they conclude that there is other evidence that they accept.

o Confusion here because in the case of Abbey the Astrotraveller, Dickson said that “before any weight
can be given to an expert opinion, the facts upon which the opinion is based must be found to exist.”
There was a concern that A would be able to put forward difficult defenses through the mouths of
experts without testifying.
o In Lavallee, Sopinka (concurring) distinguished between cases where the opinion is based upon info
supplied by A (especially where the party does not testify as in Abbey) and where the hearsay forms
part of the accepted means of reaching decisions in the particular area of expertise (such as land
valuation). Courts should be more cautious about according PV to expert evidence based on hearsay in
the former situation.
§ The concern is that A may be able to get difficult defenses before the jury without testifying
The TJ should tell jury how much the expert relied on hearsay and to give weight to the opinion accordingly.
o “Where the factual basis of an expert’s opinion is a melange of admissible and inadmissible evidence
the duty of the trial judge is to caution the jury that the weight attributable to the expert testimony is
directly related to the amount and quality of admissible evidence on which it relied.” (Wilson, Lavallee)
o Thus, the issue of the amount of hearsay relied on by expert goes to weight of the opinion.
Reforms to Expert Evidence
A response to judicial concerns — too many experts were becoming advocates

BCSC Rules 11-2, 11-6 and 11-7 provide, in part, as follows: Rule 11-2 — Duty of Expert Witnesses
(1) In giving an opinion to the court, an expert appointed under this Part by one or more parties or by the court has a duty to assist
the court and is not to be an advocate for any party.
(2) If an expert is appointed under this Part by one or more parties or by the court, the expert must, in any report he or she prepares
under this Part, certify that he or she
(a) is aware of the duty referred to in sub rule (1),
(b) has made the report in conformity with that duty, and
(c) will, if called on to give oral or written testimony, give that testimony in conformity with that duty…
Rule 11-6 — Expert Reports
Requirements for report
(1) An expert's report that is to be tendered as evidence at the trial must be signed by the expert, must include the certification
required under Rule 11-2 (2)…
Service of report
(3) Unless the court otherwise orders, at least 84 days before the scheduled trial date, an expert's report, other than the report of an
expert appointed by the court under Rule 11-5, must be served on every party of record, along with written notice that the report is
being served under this rule…
Rule 11-7 — Expert Opinion Evidence at Trial
Reports must be prepared and served in accordance with rules
(1) Unless the court otherwise orders, opinion evidence of an expert, other than an expert appointed by the court under Rule 11-5,
must not be tendered at trial unless
(a) that evidence is included in a report of that expert that has been prepared and served in accordance with Rule 11-6, and
(b) any supplementary reports required under Rule 11-5 (11) or 11-6 (5) or (6) have been prepared and served in accordance
with Rule 11-6 (5) to (7).
When report stands as evidence
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(2) Unless the court otherwise orders, the following apply to a report or supplementary report of an expert:
(a) if, within 21 days after service of the report or within such other period as the court may order, a demand is made under sub
rule (3) of this rule that the expert who made the report attend at trial for cross-examination, the report must not be tendered or
accepted as evidence at the trial unless the appointing party calls the expert at trial to be cross-examined in compliance with
the demand;
(b) if no such demand is made under sub rule (3) within the demand period referred to in paragraph (a) of this sub rule,
(i) the expert whose report has been served under this Part need not attend at trial to give oral testimony, and
(ii) the report, if admissible, may be tendered and accepted as evidence at the trial….
Criminal Code s. 657.3 is referred to at CB 315.
CEA s.7 is referred to at CB 316.

•

Now, you must certify that you are aware of this statutory duty not to be an advocate
a. Do judges feel it has improved? (It has only been around for 18 months)
b. These provisions set out procedures for expert testimony
i. Civil Cases: expert report requires 84 days of notice
ii. Sometimes the report can simply go in, but more often, the expert will testify so they can be CE
iii. Lengthy certificates contain your C.V. and other qualifications
c. In most cases, each side accepts the other side’s expert
i. But they can still cross-examine you once you’re on the stand of your qualifications
ii. The B.C. Evidence Act also has some provisions about expert evidence, but if you read those
sections, you will see they don’t apply to civil litigation—apply to administrative tribunals

Readings: CB, Chapter 5 (approx. 55 pages), Criminal Code s. 657.3, CEA s. 7 and BC Supreme Court Rules, Part 11
(esp. Rules 11-2, 11-6 and 11-7). Note BCEA ss. 10-12, as well.
[P&S, chapter 6]
(a) Lay Opinion [pp. 267]
(b) Expert Opinion [pp. 267-303]
(c) Some procedural and reform issues respecting opinion evidence, e.g., expert opinion and hearsay [pp. 303-316].

Mohan (SCC 1994) Establishes the test for admission of expert evidence; novel science
Facts: A was charged with sexual assault and sought to adduce expert opinion evidence that the person who had committed the offence was
a sexual psychopath and that A was not a sexual psychopath. Psychiatrist’s theory was a novel one about categorization of sexual predators.
Issue: Should the expert evidence be admitted? No.
Reasons: The expert was qualified, there was no other exclusionary rule, the evidence was necessary - the information was technical and
outside the normal experience of the jury BUT the quality of the science/info was not enough to overcome the concerns about reliability.
Lavallee (SCC 1990) Amount of hearsay relied on by expert goes to weight of the opinion
Facts: A was in an abusive relationship; A shot husband in the back of the head, argued self-defense. Psych gave expert evidence about
battered wives. In Dr.’s opinion, A’s shooting was a final desperate act by a woman who sincerely believed that she would be killed that night.
Issue: To what extent can experts base their opinions on hearsay evidence?
Reasons: There were a few non-hearsay sources (hospital records, A’s statement to the police). Hearsay sources: interviews with A and
mother, books. So, as long as there is SOME non-hearsay, opinion is relevant. But the more hearsay that is relied on, the less weight.
Sopinka (concurring): There are two very different scenarios – where experts rely on hearsay because that’s what experts in the field do
and where the expert has to rely on what one of the parties is saying. Less weight should be to opinion based on A’s hearsay evidence rather
than other expert hearsay evidence. There is a concern that As can get difficult defenses before the court without going on the stand. expert
opinion based entirely on inadmissible hearsay is admissible but entitled to no weight. If it’s entirely based on inadmissible hearsay (and you
can give no weight to it), it should not be admitted at all. The problem with this statement is that it’s not until deliberation that the jury decides
what facts they believe; they have to hear the expert evidence before this.
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Assessing, Supporting and Impeaching Credibility; and the Limits on Each
CB, Chapter 6; Criminal Code, s. 275; CEA, ss. 9-12; Charter, s. 11(d); and BCEA, ss. 13-16 (approx. 75 pages).
[Additional reading: Figliola, 2011 ONCA 457 in the online Supplement.]
[P&S, chapters 10, 11 & 12]

•
•
•

•
•
•

Assessing credibility [pp.319-323]
Credibility is a live issue as soon as a witness takes the stand = whether the jury finds a witness worthy of belief
While admissibility is a question of law and determined by the judge, credibility goes to weight and is determined
by the trier of fact. Credibility is the key engine that drives the weight of evidence.
The trier of fact assesses credibility in the context of the demeanor of the witness, in the context of other
evidence, and in the context of the witness’s testimony.
à Also consider: general integrity, intelligence, powers of observation, capacity to remember, accuracy in
statement, honest endeavor to tell the truth, sincerity, frankness (White)
à Tone, conduct, certain habits, and modes of life (Corbett)
Two reasons a jury might not believe a witness/find him not credible: they believe witness is lying or mistaken
Because the trier of fact has the advantage to see/hear the witness and thus assess credibility, appellate courts
will generally defer to findings of credibility at trial. (Buhay)
But, if a verdict based on findings of credibility amounts to a palpable and overriding error (Biniaris), an appellate
court can overturn (W.R.). This will be very rare.

Credibility of child witnesses
• Courts should take a “common sense approach”; although the standard of proof should not be lowered, “a flaw,
such as a contradiction, in a child’s testimony should not be given the same effect as a similar flaw in the
testimony of an adult.” (W(R))
o Should be less concerned about minor inconsistencies, especially regarding time and location
• No hard rules as to when evidence should be assessed by reference to an “adult” or “child” standard. Consider
mental development, understanding, and ability to communicate. (W(R))
• Where an adult is testifying about events during childhood, assess credibility using an adult standard, and
assess the evidence about particular childhood events using the standard of a child of that age. (W(R))
Supporting Credibility (and the rule against prior consistent statements and its exceptions)
General rule against oath helping
• Definition: A party may not ask questions or lead evidence solely to bolster the credibility of their own witness.
This is based on the idea that a witness is presumed credible unless and until his credibility is challenged.
• This rule does not cover basic preliminary questions such as who the witness is (Clarke)
• Rationales:
o Efficiency: Allowing this kind of testimony/evidence could lead to unending oath helping evidence.
Furthermore, credibility is a matter within the competence of lay people. (Marquard)
o Diversion: It diverts from the substantive issues at trial
o Jurisdiction: Credibility is quintessentially a jury matter; we generally believe outside help not required
Exceptions
A) Redirect examination to counter a sense of unreliability generated in cross-examination
• CE is the main way to impeach credibility by suggesting mistakes or dishonesty
• The redirect is meant to clear up issues suggests in CE (thus in rebuttal)
B) Use of expert evidence of good credibility where assessment is beyond common experience + credibility of
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the witness has been attacked
• Generally, this is oath helping and not allowed (Kyselka); i.e. polygraphs are not admissible (Beland)
• However, expert evidence on human conduct and particular psychological and physical factors that are
helpful and necessary to provide context needed for assessing credibility IS admissible (Marquard)
o Rationale: the jury cannot make a sound decision without this evidence
• Expert evidence can only provide context à must be general evidence relevant to credibility, not a
conclusion about the credibility of this particular witness. (Marquard – Dr. crossed the line by implying that
she believed the child)
o Rationale: credibility is something lay people can decide. There is a concern that faced with expert
evidence, the jury will just defer to the expert – the expert will usurp the jury’s task.
• If expert evidence is called to support credibility, the judge must charge the jury that it not be unduly
influenced (Marquard)
C) Evidence of prior consistent statements: (1) to respond to allegation of recent fabrication (2) prior
identification (3) narrative; or (4) rarely in the case of statements by the accused
Prior consistent statements are generally inadmissible (for they are oath helping and not particularly probative;
they only show consistency, not accuracy or truthfulness)
• Special case: Prior consistent statements by the accused:
o The general rule is that the accused cannot adduce prior consistent statements into evidence. The
rule is based “on the sound proposition” that the accused should not be allowed to make an
“unsworn statement and compel its admissions into evidence through other witnesses” without
testifying under oath and being subjected to CE (Simpson)
o In the context of spontaneous (and admissible in terms of the CLCR/Charter) statements by A made
on arrest or when first confronted with an accusation, the ONCA has indicated that where A takes
the stand and exposes themselves to CE the rationale for the rule “evaporates.”
o This addresses the fact that the admissions exception to hearsay can only be used by the Crown –
which gives the Crown a tactical advantage.
o Usually Doesn’t Go in for Truth: While prior consistent statements of the accused are not strictly
evidence of their truth (subject to being admissible under the principled approach to hearsay
evidence), such statements are evidence of the reaction of the accused, which is relevant to
credibility and as circumstantial evidence that may have a bearing for guilt or innocence.
§ Exceptions: In Edgar, the ONCA discussed some exceptions for A when they take the
stand where the prior consistent statement can go in for truth:
• If the prior consistent statement of the accused is relevant to his state of mind at
the time of the offence, it may be admissible.
• Where the Crown introduces a statement of A as part of the admissions exception
to hearsay or under the CLCR, exculpatory sections must also be put into evidence
(Rojas)
• Where the statement itself forms part of the incident that gave rise to the charge
(refusing to blow)
§ All of this is based on a statement from the SCC in Simpson that said that the prior
inconsistent statements rule in relation to A is not inflexible “and in proper circumstances
such statements may be admissible.”
•

Admissible if responding to an allegation of recent fabrication
o Timing is key (Ellard): Did the other side allege that the witness fabricated the story AFTER the
event in question – thus suggesting that the witness made up the story because of a motivation that
came up after the event? (not just about fabricating the case generally)
§ The other party can explicitly make this allegation (Stirling) or make it implicitly
§ The facts of the case can (rarely) suggest an allegation of recent fabrication (Giraldi)
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o If so, you can show that the witness made the same statement BEFORE the event. Doesn’t mean
the witness is telling the truth, just shows that the statement was not fabricated after the event.
o The prior consistent statement must be consistent with actual testimony given
§ i.e. a prior consistent statement of A cannot be introduced until A has testified (Campbell)
•

Admissible to support a witness’ identification of A or another witness
o Admitted because in-court identifications have very limited probative value (Hibbert). Such prior
consistent identifications only show consistency.
o If the witness can no longer ID accused, but says she’s sure she IDed correctly before, evidence of
the prior ID is admissible. A PO who was present when the victim IDed A testifies (Swanston)
§ Definitely seems like hearsay; it’s not about “consistency” anymore. Debate about whether
this an exception to the hearsay rule. Could admit under PA. Doesn’t matter, it just goes in.
o The prior ID would likely be admissible even if in court the witness is only 50% sure
o But if the witness recants in court (or says that they don’t even remember IDing), then you’d need to
use KGB to get it in for its truth (could still put it for credibility without KGB)
o If the witness doesn’t testify at all, for the prior ID to go in it would have to satisfy the PA to hearsay

•

Also admissible if narrative (necessary to help with the unfolding of a story)
o The prior consistent statements must advance the story (F(J.E.))
§ “To qualify as narrative, the witness must recount relevant and essential facts which
describe and explain his or her experience as a victim of the crime alleged so that the trier
of fact will be in a position to understand what happened and how the matter came to the
attention of the proper authorities.” (F(J.E.))
o Not admitted for truth, credibility, or corroboration (Dinardo). Must have a jury instruction on this.

D) Evidence of a general reputation for veracity where credibility of a witness has been attacked
• This evidence is of limited PV and is infrequently adduced
E) Defense can decide to lead evidence of A’s veracity even if credibility/character not attacked
a. For all other witnesses, you need to wait until their credibility is attacked.
b. However, A gets some latitude à A is permitted to call a witness to say he has a positive reputation for
veracity (Clarke)
c. Marquard: if this type of evidence is involved, judge should instruct jury that (a) whatever the witness’s
reputation, testifying in court is a very different circumstance and (b) character witnesses have not heard all
the evidence and don’t have the duty of rendering a true verdict.

•
•

•

Doctrine of Recent Complaint & Prior Consistent Statements
In sexual assault cases, prior consistent statements of the complainant were automatically admissible and used
by the Crown to rebut the adverse inference that if the complainant did not automatically tell the police about the
assault, she was presumed to be untrustworthy/unreliable. Jury was charged to consider a delay in complaints.
S.275 of the CC gets rid of this.
o The Crown can’t introduce the prior consistent statements as part of its case in chief because the
adverse inference that the statements used to be used to rebut is no longer valid.
o Now, prior consistent statements of sexual assault victims are treated just like any other prior consistent
statements à they are generally inadmissible but can come in under the exception of rebutting an
allegation of recent complaint or for narrative.
o Thus the complainant can still be asked about delay in reporting and can respond with the prior
consistent statement if the defence is implying recent fabrication, but the trier of fact cannot draw an
adverse inference simply from the failure to make a timely complaint (D.D)
The statements will be admissible as part of the narrative only where it is necessary in order to explain the
32

“unfolding of events” and only the minimum amount of detail necessary to do this should be provided. A limiting
instruction is also required in a jury trial. Such an instruction is necessary because, unless the statement falls
under a hearsay exception, it is not admissible for the purpose of confirming the truthfulness of the complainant’s
allegation(s). It is admissible only to provide a context for assessing her credibility: Dinardo. (metaphysical
distinction? Usually these trials come down to credibility...)
Kyselka (1962) Expert evidence excluded b/c unnecessary & made conclusion about witness’s good credibility
Facts: Crown wanted to adduce evidence by a qualified psychiatrist about a mentally disabled victim’s likeliness to be a truthful person.
Issue: was the expert evidence admissible? No.
Reasons: The purpose of such evidence was clearly to suggest that the witness was, because of her mental classification, likely to be a
truthful person. Its primary and only function was to bolster up the credibility of the witness. This is oath helping, and thus inadmissible. The
victim’s credibility had not been attacked. If this sort of evidence were admissible, no limit could be placed on the number of witnesses who
were called, it would produce undue confusion and distract the jury.
Marquard (SCC 1993) Expert cannot make conclusion about whether a particular witness is telling the truth
Facts: Crown adduced evidence from Dr. who testified that she was of the view that the child was lying when she told the staff that she
burned herself with the lighter and she believed the child’s story at trial.
Issue: Was Dr.’s testimony admissible? Not about her own belief that the child was telling the truth.
Reasons: The ultimate conclusion as to the credibility or truthfulness of a particular witness is for the trier of fact, and is not the proper subject
of expert opinion. A judge or jury that simply accepts an expert’s opinion on the credibility of a witness would be abandoning its duty to itself
determine the credibility of the witness. Credibility is a matter w/in the competence of lay people – ordinary ppl can decide whether someone
is lying or telling the truth. In this case, the first part of Dr.’s testimony was acceptable – she is an expert in child behavior and the evidence
was the kind needed by a lay jury to fully understand the implications of the witness’s change in story. However, the second part of her
testimony is inadmissible – she made an ultimate conclusion about credibility when she said she did not believe the first story of the child and
preferred her second story. She crossed the line btw expert testimony on human behavior and assessed the credibility of the witness herself.
Giraldi (BCCA 1975) Prior consistent statement admissible in response to recent fabrication claim (implied from facts)
Facts: A apprehended regarding theft of a van; had a conversation w/ a detective while in custody. A testified that was waiting to cross a
street when a man drove up in the van, stopped, offered him a ride. After a short time, he was asked if he could drive since the driver was
drunk, and so he became the driver. A wanted to testify that he told the detective the same story. Crown argued that the prior consistent
statement was not admissible b/c they had not alleged that his story was recently fabricated. The court allowed the statement anyway b/c the
facts were so outrageous that the jury itself might consider A’s testimony to have been concocted.
Stirling (SCC 2008) Prior consistent statements do not mean that the witness’s story is true
Facts: Car accident. A’s lawyers cross-examined H, suggested that H had fabricated his story because of a civil claim he had launched
against A and because of several drug-related charges against him. This was an express allegation of recent fabrication, and so H’s lawyers
introduced prior consistent statements, showing that H had told the same story before the civil suit was launched.
Issue: did TJ rely on the prior consistent statements to assess the truth of H’s testimony? No. The TJ was aware of the limited value of H’s
prior statements – i.e. that they continue to lack any probative value beyond showing that the witness’s story did not change as a result of a
new motive to fabricate and should not be used for the truth of their contents.
Ellard (SCC 2009) Timing of the prior consistent statement will be central as to whether it is admissible
Facts: Defense suggested to a Crown witness that her memory of the events in question had been influenced by things she had heard from
others over time. The Crown wanted to adduce evidence of a prior consistent statement to rebut this suggestion.
Issue: is the prior consistent statement admissible? No b/c the prior consistent statements were not made prior to an atmosphere of rumor
and speculation that the defense claimed had led her to change her memory. Thus the timing of the statements prevented them from being
capable of rebutting an allegation of recent fabrication
Dinardo (SCC 2008) Prior consistent statements can be admitted to advance a narrative but not for credibility
Facts: A charged w/sexual assault and exploitation of a person with a disability. There were some serious frailties in the complainant’s
evidence. Crown called 4 witnesses who testified about the statements that the complainant made around the time of the alleged assault. TJ
placed significant emphasis on the fact that the complainant’s version of the events was consistent and convicted A.
Issue: was TJ’s use of the complainant’s prior consistent statements an error? Yes. The prior consistent statements can be admissible as
part of the narrative - showing the timing and facts of the complaint BUT cannot be used for determining whether the offence actually
happened or for credibility.
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Impeaching Credibility
•

•

By Cross-Examination Generally (and the Collateral Facts Bar)
The normal way to attack the credibility of the other party’s witness is by CE. CE is essential in revealing the
truth, and it is a principle of fundamental justice that CE is part of full answer and defense (Lyttle)
o
o

Questions are bound by the rules of relevancy – cannot ask irrelevant questions (Lyttle)
Cannot resort to harassment, misrepresentations, badgering, etc (Lyttle)

o

Good faith basis is a function of the information available to the cross-examiner, his or her belief in accuracy of assertion, and
the purpose for which it is used. (Lyttle); Cannot go on fishing expeditions – there must be a reason for the line of questioning
Purpose of questions must be consistent with a lawyer’s role as an officer of the court; questions must suggest what counsel
genuinely thinks possible on the facts, cannot imply facts just to mislead the jury

CAN ask questions to support a theory if “good faith basis”, even where no evidence to support theory (Lyttle)
o

•

Rule in Browne v. Dunn: No obligation to CE, BUT if you will be suggesting at any point in the trial that a
witness is lying/mistaken, you must direct the witness to that fact by appropriate questions in the CE.
o

•

•
•

Failure to do so results in the witness being recalled. If this is not possible, the judge may instruct the jury that counsel did not
put the issue to the witness and the jury can weigh this unfairness (McNeil)

Extrinsic Evidence: If, in CE, you suggest to the witness that he is not telling the truth/is mistaken, and he
denies it, you can bring in extrinsic evidence to show inconsistencies. This is limited by the collateral facts rule.
Collateral facts Bar: You can CE on material issues, issues not mentioned in direct, and issues solely
relevant to credibility BUT if you ask a question that is solely relevant to credibility (and not a major issue
of credibility) and you get an answer you don’t like, you can’t contradict the witness with other evidence.
Rationale: trial efficiency and not confusing the trier of fact.
Rule: Cannot adduce extrinsic evidence to establish a mere contradiction in the testimony.
(Hitchcock – whether witness had been bribed to testify, once offered a bribe, Rafael – immigration fraud, taxes not filed)

What is a collateral fact/mere contradiction?
o
o
o
o

•
•

Evidence that relates to a substantive issue is NOT collateral (identity, SOC, etc.)
Evidence that has relevance to credibility and is more than a mere contradiction (ie: raises a MAJOR credibility issue) is NOT
collateral (motive to lie, bias, prejudice, interest in the outcome of the case)
§ Bias itself is no longer a bar to testifying (s.3 of the CEA) but goes to credibility
Wigmore Test: Could the fact, as to which the error is predicated, have been shown in evidence for any purpose
independently of the contradiction?
Phipson Test: Proof may only be given on matters relevant directly to the substantive issues in the case. Proof of
contradiction going to credibility is prohibited unless it falls within these exceptions: (a) bias, interest or corruption, (b)
previous convictions – s.12, (c) evidence of witness’s reputation for untruthfulness (only A can adduce this) (d) expert
evidence on problems that could affect the reliability of the witness’s evidence

Nb: rule doesn’t prevent you from asking Qs! Just from introducing other evidence to contradict the answer!
Nb: In Melnichuk, counsel was allowed to question about a collateral fact and put a doc to the witness
suggesting that he had held himself out to be a chartered account (as part of the question?).

Lyttle (SCC 2004) Don’t need evidence to support questions asked in CE, as long as good faith basis
Facts: Victim beaten by 5 men; identified A as the only unmasked attacker; said beating motivated by alleged theft of a gold chain. Defense’s
theory was that the beating related to a drug debt and the victim had identified A as his to protect the real criminals. Defense wanted to CE the
victim about this theory. Issue: Is counsel bound to provide an evidentiary foundation for assertions made in cross-examination?
Held: No. A question can be put to a witness in CE provided that counsel has a good faith basis for putting the question.
Hitchcock (1847) Collateral Facts Rule: cannot adduce extrinsic evidence to prove mere contradictions in testimony
Facts: In CE, A asked the witness if he had been bribed to testify against A – the witness said no. The witness also said he had never accepted
a bribe or been offered a bribe. A wanted to adduce evidence to show that the witness had once been offered a bribe.
Issue: Is this extrinsic evidence admissible? No, it is collateral. Collateral evidence: If the answer of a witness is a matter which you would be
allowed on your part to prove in evidence, it is a matter on which you may contradict a witness. If not, it’s collateral and you can’t contradict.
Rafael (ONCA 1972) Application of the collateral facts rule
Facts: A convicted of immigration fraud. On CE, A was asked whether he had filed income tax returns over a period of years – he said he did.
Crown then called evidence in reply to prove that A had not filed any income tax returns. Issue: Was this evidence admissible?
Held: No. A CE on a collateral matter relating only to credibility; Crown bound by answer received and not entitled to call evidence to contradict.
Melnichuk (ONCA 1995) Crown entitled to put doc to witness suggesting something that would have been collateral
Facts: A charged with fraud for forging a mortgage; Crown CE on whether he had ever held himself out to be a CA (which was relevant only to
credibility and not the crime); Court said that the Crown entitled to ask and put a doc to A suggesting that he had held himself out to be a CA, but
not entitled to contradict. Foster says there is an argument as to whether Crown can put a document – isn’t that barred by collateral facts too?
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•

•

By evidence of bad reputation for veracity
Historically, such as in Gonzague, the Court held the following line of inquiry of a witness called by the defense
to give evidence about the character of a Crown witness was always allowed: (1) Do you know the witness’s
reputation?; (2) If yes, is it good or bad?; and (3) If bad, would you nonetheless believe the witness under oath?
RULE NOW: A party can call a witness to adduce evidence about the other party’s witness’s bad reputation for
veracity, but can generally only ask the first two questions (Clarke). The trial judge retains limited discretion to
prevent the first two questions where necessary (Clarke).
o

•

•

The PE of the 3rd question will almost always substantially outweigh its PV; the 3rd question usurps the jury’s function – the
jury can assess credibility themselves. Jury may overvalue lay opinion because the witness knows the Crown’s witness
personally. Plus, general reputation is different than testifying under oath.

When the first two questions are asked, the judge must still charge the jury à it is their role to decide credibility,
and that (a) whatever the party’s reputation for veracity is, testifying in court under oath is a different
circumstance, and (b) the character witnesses have not heard all the evidence and are not sworn to the heavy
duty of the juror to render a true verdict. (Clarke)
A character witness can be CE regarding specific instances of the other witness’ misconduct but cannot testify to
them in chief.

Clarke (ONCA 1998) A may call witness to testify about reputation of Crown witness, but questioning subject to the residual discretion

•
•
•

•

By expert evidence of a witness’s testimonial unreliability
Expert evidence can be used to impeach a witness if it is necessary to show circumstances that the jury would
not understand – i.e. if the witness’s psychological abnormality renders him unreliable.
It must meet the expert evidence test. (see above section on opinions)
“Medical evidence is admissible to show that a witness suffers from some disease or defect or abnormality of the
mind that affects the reliability of his evidence. Such evidence is not confined to a general opinion of the
unreliability of the witness…(extends to) the reasons for the diagnosis and the extent to which the credibility of
the witness is affected.” (Toohey)
But it can’t be the final opinion on the issue: i.e. “Therefore I do not believe that this witness told the truth.”

Toohey (HL 1965) Expert evidence can be used to impeach credibility if it provides info that the jury would not know
Prior to this case, it was believed that credibility evidence could only be adduced through reputation for veracity in the community. Toohey made
a distinction between the kind of opinion evidence experts can give versus lay people. Doctors could testify about eyesight, why not capacity?
Facts: A charged w/assaulting M with intent to rob him. Police had found M very distressed and in a hysterical condition. A witness wanted to
give evidence about M’s fragile psych condition; Issue: Should the medical evidence have been admitted to show that M was unreliable?
Held: Yes, medical evidence IS admissible to show that a witness suffers from disease or abnormality of the mind that affects the reliability of his
evidence. Compare to Marquard – can’t say that the particular witness suffers from something that makes them more credible.

By use of prior inconsistent statements [pp. 344-353]
1. Nb: prior inconsistent statements only show inconsistencies; they impeach the credibility of the witness; they do
not prove that the prior statement is true.
a. If you want to admit the statement for truth, you need to use the KGB test to get around hearsay.
b. No matter how complete the impeachment, it does not constitute proof upon which the Crown can rely to
establish its case BRD, although it may result in non-acceptance of a defence set up by A. (Calder)
2. Hostile Witness: may be CE at common law to discredit their testimony (not character). Prior inconsistent
statements are generally allowed, but you must give the witness the opportunity to explain (Brown v. Dunn)
3. Opponent’s Witness: historically, could be CE at common law on prior inconsistent statements, whether oral or
in writing – but for statements in writing you had to give advance notice. (not great for strategy, replaced by s.10
of the CEA – you don’t have to give notice)
4. Prior Recorded (Written) Statements: According to statute, prior recorded statements are admissible, but must
draw the witness’s attention to the statement & give them a chance to explain the contradiction (s.10 of the CEA)
5. Prior Oral Statements: (ie: proved the through testimony of other witnesses) are dealt with at CL the same way
as written statements under s.10(1). No advance notice needed, must give an opportunity to explain.
6. Section 11 deals with proving both oral statements and written statements. But it doesn’t get rid of the collateral
facts rule! You can’t prove a statement that is only about a collateral fact.
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Cross-examination as to previous statements
•

•

10(1) On any trial a witness may be cross-examined as to previous statements that the witness made in writing, or that have been reduced to writing, or recorded on
audio tape or video tape or otherwise, relative to the subject-matter of the case, without the writing being shown to the witness or the witness being given the opportunity
to listen to the audio tape or view the video tape or otherwise take cognizance of the statements, but, if it is intended to contradict the witness, the witness’ attention
must, before the contradictory proof can be given, be called to those parts of the statement that are to be used for the purpose of so contradicting the witness, and the
judge, at any time during the trial, may require the production of the writing or tape or other medium for inspection, and thereupon make such use of it for the purposes of
the trial as the judge thinks fit.
11. Where a witness, on cross-examination as to a former statement made by him relative to the subject-matter of the case and inconsistent with his present testimony,
does not distinctly admit that he did make the statement, proof may be given that he did in fact make it, but before that proof can be given the circumstances of the
supposed statement, sufficient to designate the particular occasion, shall be mentioned to the witness, and he shall be asked whether or not he did make the statement.

THE PROCEDURE FOR RED LIGHT, GREEN LIGHT…
[Assume a prior written statement; the issue is whether the traffic light was red or green. Witness (W) has testified in chief that it was green.]

•
•
•
•

•
•

•
•
•

Cross-examining counsel (C) firmly establishes W’s present testimony that the light was green.
C suggests to W that the light was in fact red [no need to disclose the prior statement at this point].
C asks W if she has previously made a statement to anyone that the light was red.
If W admits she did make such a statement, C may produce the statement and attempt to prove it by reading the
relevant part to W or by placing it in her hands and asking if she would like to “refresh her memory” and change
her present testimony. If W agrees that the previous statement is correct, that ends the matter: her evidence on
a material issue in the case is now that the light was red.
If W denies making the statement, and continues to maintain that the light was green, C may then attempt
independent proof of the statement under CEA, s.11 [up to now, everything has been pursuant to CEA s.10 (1)].
If W denies making the statement—or admits making it but will not adopt it as true—the statement is not
evidence of the colour of the light. The statement is hearsay; it goes only to W’s credibility as a witness and not
its truth... [unless (a) W is a party to the litigation or (b) the principle in KGB] applies—persuade the court that it
fits the strict criteria of necessity and the indicia of reliability for it to come in for its truth.]
By prior convictions under s.12 of the CEA
Rule: prior convictions are ALWAYS relevant to assessing the credibility of witnesses (Corbett)
Evidence of a prior conviction cannot be used to infer guilt. The jury must be instructed of this if the accused is
being cross-examined; If witness is not the accused, jury must still be told that prior only goes to credibility.
Rationale: based on assumption that criminals, who haven’t shown respect for the law in the past, are less likely
to be credible as witnesses.

Non-A witness (s.12 CEA)
• At CL, you could always CE a witness on their criminal records, but could not get into details. If the witness
denied prior convictions, you were stuck with the answer because of the collateral facts bar.
• S.12 changed the CL rules (essentially provided a statutory exemption to the collateral facts bar)
• Can question the witness on criminal code offences, other criminal statute offences, and offences under some
provincial statutes; juvenile records where person found guilty but not convicted (Morris)
• Soften the Blow: Counsel can ask their own witness about convictions to soften CE (St. Pierre)
• For non-A witnesses, you can ask whether the witness took the stand at the prior trial and whether they’ve been
charged with an offence. (can’t ask A these things)
• Denial: If the witness denies prior convictions, you may prove the conviction by adducing a certificate of
conviction and proof of identity (s.12(1.1) CEA)
o Limited to name of the crime, substance and effect of the indictment, place of conviction and the
penalty. No extra details (Laurier)
o The TJ must tell the jury that this goes only to credibility
• TJ retains residual discretion to disallow; however, with non-A witnesses, lots of latitude (liberty not at stake)
Witness is the Accused (Corbett applications to exclude prior convictions)
o “Witness” in s.12 of the CEA included A (could prove all convictions); after the Charter, there was a concern that
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CE on A’s prior convictions might produce an unfair trial – the jury might not be able to distinguish between using
evidence for credibility and using it for character
o Thus in Corbett the court read in a residual discretion to s.12: TJ can exclude evidence of prior convictions of A
where PV is outweighed by the PE
o After the close of the Crown’s case, the defense makes a Corbett application. The TJ decides what part of the
record can be used and what part must be excluded using PV and PE. Factors:
o Nature of the previous convictions
§
§

Dishonest crimes (ie: perjury, acts of deceit, fraud, cheating or stealing) have more PV for credibility/honesty
whereas whereas violent crimes are shocking, not generally relevant to credibility, and have high PE.
Number of previous convictions – the more there are, the higher the prejudicial effect

o Degree of similarity of the past crimes and the present charge

Crimes that are similar to the one charged have more PE (easier for forbidden inference)
“As a general guide those convictions which are for the same crime should be admitted sparingly; one solution is to
limit it to a single conviction and then only when the circumstances indicate strong reasons for disclosure and
where the conviction directly relates to veracity” (La Forest in Corbett)
§ Nb: there might be a SFE possibility here
Remoteness of the prior convictions (How long ago did first offence occur? How old was A? Intervening events?)
§
§

•
•

o
o Whether A attacked the character of the Crown’s witnesses (Fairness concerns (Corbett))
If PV > PE, convictions should be admitted under s.12(1.1) of the CEA
If the prior conviction evidence is admitted under s.12, the jury must be charged that they can only use the
evidence for credibility à not for character.
o

•

•

With respect to A, s.12 places the trier of fact in the position of entertaining at once two opposite trains of thought – the trier
of fact is entitled to infer that prior criminal acts mean A is now more likely to lie but is not entitled to infer that A is also more
likely to have committed the crime at issue. It is hard to separate these inferences, but the residual discretion means that it is
still constitutional. (La Forest in Corbett)

Even if you are totally successful on the Corbett application, if you later put your character in evidence while
testifying the Crown can still respond with character evidence perhaps including convictions (not like s.24(2) or
CLCR – where it’s ruled inadmissible it’s inadmissible forever)
If the record or part of it is admitted, the Crown cannot:
o Ask about the conduct that led to conviction (Laurier)
o Whether he testified at the trial at which he was convicted. (Geddes)
o Go beyond prior convictions to CE A on discreditable conduct/associations (Waite)
o Cannot introduce record if accused has not taken the stand (Butterwasser)
o Cannot bring up situations where A was found guilty and granted a conditional discharge, conditions
subsequently having been fulfilled (Danson)

•

Rationales for s.12:
o Doesn’t infringe s.11(d) (presumption of innocence) b/c jury needs a complete and undistorted picture
o Need to balance A’s interests and the state’s interests (protect integrity of system)
o Trial fairness not just about A – it is also about the state, public, and complainant. If A structures a
defense around credibility, it’s fair that evidence of prior convictions is allowed (Corbett)

•

In civil cases, s.15(1) of the BCEA states that convictions of any witness can be proven but s.15(4) states that
this does not apply in a civil proceeding w/jury, if the judge thinks it would unduly influence the jury.
s.71 of the BCEA: a prior criminal conviction can be used as prima facie evidence of liability in a civil case—
when you want a criminal conviction to be entered into a civil trial on the very same issue/set of facts as the
current lawsuit. (Demeter: convicted of a murder then tries to collect on the insurance. Insurance company is
allowed to rely on the conviction to not have to pay him.)

•

Facts of Corbett below...
Corbett (SCC 1988) Reads in residual discretion to s.12 of the CEA, prior convictions only go to credibility, jury charge
Facts: A argued that s.12 of the CEA violates the Charter; but A had attacked the credibility of crown witnesses extensively.
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Issue: does s.12 of the CEA violate s.11(d) of the Charter? No. Court reads in a discretion regarding PV/PE to save it.
Reasons (Dickson): Evidence of prior convictions of A is normally inadmissible because it invites the inference that because A is of bad
character, he is more likely to have committed the offence. S.12 makes such evidence admissible for credibility only. Although there is a risk
the jury will consider the evidence in determining ultimate guilt, not allowing it deprives the jury of info relevant to credibility and leaves the jury
with a misleading picture. The best way to balance these risks is to give the jury all the information, but at the same time give a clear direction
as to the limited use they are to make of such information (ie: charge the jury); With respect to facts of this case, the imbalance (of defence
being able to attack credibility of Crown witnesses) could not be rectified just by admitting all of the record except the murder charge, given
that the crimes before the murder charge took place a long time ago.
Dissenting (La Forest) (Foster says this is where the law is!) With respect to A, s.12 places the trier of fact in the position of entertaining at
once two opposite trains of thought – the trier of fact is entitled to infer that prior criminal acts mean A is now more likely to lie but is not
entitled to infer that A is also more likely to have committed the crime at issue. It is hard to separate these inferences. We must appreciate
human limitations – juries cannot do this. There is a risk of prejudice, but since the judge retains residual discretion, the Charter is not
violated. Most important factors: nature of the previous conviction, remoteness, similarity of the offense. As a general guide those convictions
which are for the same crime should be admitted sparingly. Admitting the murder conviction would be highly prejudicial; showing a lack of
veracity could easily be done with the other offenses (and even that is probably not necessary given that in the context of the case it was
obvious that A had no respect for the law).

1.
2.
3.
4.

5.

Impeaching your own witness [pp. 353-358 and pp. 36- 46 of the online Supplement]
Law of evidence protects the principle that, generally speaking, a party cannot impeach the witnesses it calls.
Wigmore: the general rule is “so fraught with irrationality that to apply it with rational deduction is almost impossible”.
Exceptions: at common law and in s.9(1) & s.9(2) of the CEA. However, since a party is necessarily vouching for
the credibility of their own witness; they can never impeach them with bad character evidence.
1. If your witness becomes uncooperative/changes his testimony (s.9(1) & s.9(2))
At common law, a party’s own witness can be declared “hostile” if they hold a hostile animus towards their
interlocutor (Re Coffin). If the judge determines a clear hostile demeanor in the witness, they can be CE at large.
a. A high threshold; difficult test to meet; thus common law has been supplemented with s.9 of the CEA.
b. Replaces “hostile” with the broader concept of a witness “adverse” in interest, which encompasses the
broader situation of a witness taking a position unfavourable to yours (Wawanesa)
If you do not have a past inconsistent recorded statement:
a. Apply under s.9(1) of the CEA to have the witness declared adverse (jury leaves)
b. It is unsettled law as to whether a witness found adverse under s.9(1) may be CE at large, or only with
respect to the inconsistent statement.
i. In the ONCA decision of Figliola, the court held that the Crown, following a 9(1) ruling, was restricted to CE on the
inconsistent statements and surrounding circumstances.
ii. Other cases have held that a witness declared adverse can be CE at large, just like a finding of hostility at CL.
iii. Crown cannot CE their own witness only to shred their credibility, so the jury concludes the witness is not only a liar, but
covering up for A; thus inferring A is a liar and guilty: Soobrian. A jury instruction is required in these circumstances.

6. If you have a prior inconsistent statement that is in writing or reduced to writing
a. S.9(2) of the CEA allows you to prove the statement without having to declare the witness adverse. It is a
right to CE independent of s.9(1) (McInroy and Rouse)
S.9(2) was originally enacted because it was not clear that a prior inconsistent statement could be used to get a declaration of adversity; this section was
meant to clarify that this could in fact be done so long as the statement was in writing or reduced to writing. But this is not how the courts interpreted it. It has
become instead a new and independent way to impeach your own witness by permitting CE confined to the statement without proof of adversity.

b. S.9(2) procedure (Milgaard, cited with approval by the SCC in McInroy and Rouse):

i. Counsel advises court he wishes to make application under s.9(2). The jury should retire.
ii. Counsel should tell TJ why he made the application and provide the prior inconsistent statement.
iii. TJ should read the statement and determine whether there is in fact an inconsistency between the prior statement and
the testimony. If TJ decides there is no inconsistency, that ends the matter. If he finds there is an inconsistency, he
should call upon counsel to prove the statement.
iv. Counsel should “prove” the statement by producing it to the witness and ask if they made it. If the witness admits the
statement, such proof is sufficient. If the witness doesn’t admit, counsel then can provide proof by other evidence.
v. If witness admits making the statements, counsel for the opposing party may cross-examine (with evidence) as to the
circumstances under which the statement was made. If the circumstances would render it improper for the TJ to permit
the proposed cross-examination (e.g. statement involuntary), the cross-examination should not be permitted.
vi. TJ then decides whether he will permit the cross-examination or not. If so, the jury should be recalled.

c. There must be an inconsistency between the recorded statement and the witness’s testimony on the stand
i. Saying you don’t remember can be an inconsistency, if TJ thinks you’re lying (McInroy and Rouse)
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d. You still need to give the witness an opportunity to address the issue (Brown v. Dunn)
e. Nb.: if you want to impeach your witness more broadly, must apply to have him declared adverse under
s.9(1) of the CEA – the recorded statement can be used as evidence that he is adverse.
f. If the witness doesn’t adopt the prior statement as true, you use KGB to try and get it in for its truth.
Milgaard (1971) Procedure established
Facts and Law: A’s friend said he had committed the murder; later said, “I was on drugs/alcohol, I didn’t mean; he couldn’t have done it;
Crown was allowed to cross-examine friend on this inconsistency, which facilitated an injustice: Milgaard was innocent!
Figliola (ONCA 2011)
Facts: A/hitman charged with murder. TJ declared witness adverse (s.9(1)), and Crown CE witness at large; A alleges that Crown CE witness
for the sole purpose of demonstrating witness was a liar attempting to cover up for A; thus impermissibly undermined credibility of A.
Issue: Was this an impermissible method of impeaching the Crown’s own witness — “throwing a shadow across the expected defence”?
Held: The Crown initially, and deliberately, cannot call a witness for the purpose of impeaching their testimony through prior inconsistent
statements and then, having obtained a s. 9(1) order and permission to CE her at large, showing the witness is a liar who is covering up for,
and collaborating with the accused, thereby tarnishing their credibility as well and enhancing the likelihood of a finding of guilt.
2. Jury should be given a clear instruction that finding against the credibility of the Crown’s witness, impeached by the
Crown, cannot not support the inference that A is also not credible, and more likely to be guilty.
3. In Ontario, a ruling that a witness is “adverse” pursuant to s. 9(1) of the CEA is not the equivalent of a common law
declaration of “hostility” entitling the beneficiary of the ruling to cross-examine the witness at large. This court has held
that adversity and hostility are not synonymous for these purposes: Wawanesa.

Corroboration [pp. 381-394]
Corroboration and Credibility of Unsavory Witnesses and Children
• Historically, the law has seen some people as less credible (ie: accomplices, children, sexual assault victims)
• The law tried to control the use of this suspicious evidence by the jury through requirements of corroboration
• If a witness fell into a specific classification, TJ had to instruct the jury that it was dangerous to convict on the
witness’s testimony alone – there had to be corroborating evidence that was independent and implicated A
• The judge also had to tell the jury what that corroborative evidence was
• This rule became highly formalized and technical, and both over and under-inclusive. It caught witnesses who
were reasonably reputable and excluded people who were actually unsavory and suspicious
• Two types of corroboration rules: for specific crimes and types of witnesses
o Specific Crimes: High treason (s.47), perjury (s.133) and procuring feigned marriage
Corroboration for Child Witnesses
• S.659 of the CC dispenses with the common law rule that corroborating evidence is required for a jury to convict
on a child’s testimony. Not only is the corroboration rule abrogated, but minor inconsistencies in the testimony of
child witnesses should not be overly scrutinized. (See Credibility above)
• However, a Vetrovec warning may still apply
Corroboration for Unsavory Witnesses (nb: only applies to Crown witnesses)
1. In Vetrovec, the SCC noted that the common law corroboration rule was procedurally cumbersome—TJ had
to decide whether witness was an accomplice and then what evidence was corroborating. This was too
technical and didn’t focus on the real issue—a concern about credibility and the need to warn the jury.
2. Now (Vetrovec)—no more classification of ‘accomplice’ à just a finding that particular witnesses =
“unsavory”
a. Can include children, accomplices, jailhouse informants, and other unsavory witnesses
b. The CC can override Vetrovec
i. Eg.: s.274: “If A is charged with [listed sexual offenses], no corroboration is required for a conviction and the judge
shall not instruct the jury that it is unsafe to find the accused guilty in the absence of corroboration.”
ii. Although Vetrovec was originally about CL, courts have used it to inform the interpretation of CC provisions (B.G)

c. If TJ thinks a witness is unsavory AND that witness plays more than a minor role in the Crown’s case,
TJ may offer a “clear and sharp” warning to the jury, drawing the attention of the jury to the risks of
accepting the evidence of this witness without more (Vetrovec)
d. Vetrovec warnings are sometimes mandatory (i.e. in the cases of jailhouse informants) (Khela)
i. Error of law not to give it (see appeal of warning below)
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•
§
§
§
§
•

•

ii. Vetrovec wasn’t supposed to be discretionary, not categorical, but Khela imposed a category.
Vetrovec warnings should (Khela)
Draw the attention of the jury to the testimonial evidence requiring special scrutiny
Explain why the evidence may be suspect and thus subject to special scrutiny
Caution the jury: it is dangerous to convict on unconfirmed evidence of this sort (though they can if they want)
Instruct the jury they should look for evidence from another source tending to show that the unsavory witness is
telling the truth as to the guilt of A.
Evidence: Not important how faith is restored in the witness, just that it is restored somehow. (Vetrovec)
§ Thus the evidence doesn’t have to be independent evidence that specifically links A to the crime
(overrules Baskerville). In Vetrovec, the court held that corroborating was a “common sense
notion” that makes the trier of fact more comfortable in concluding that the witness’ testimony is
true.
§ However, in Khela the majority re-introduced more formalism. The judge in a Vetrovec warning
should ordinarily (but needn’t necessarily) give examples of what kind of evidence can
corroborate. Must be:
1. Independent of the unsavoury witness
2. Material: does not necessarily have to implicate A, but in the context of the case, it should give comfort that
the witness was truthful in relevant aspects of the testimony
§ CONTRAST: Deschamps (partially concurring): the fourth element of the Vetrovec warning
reintroduces too much formalism; the TJ need only tell the jury to focus on credibility.
Appealing a Warning: The four main elements of caution in a Vetrovec warning need not need be applied in a
rigid and formulaic fashion. Failure to include one of these elements may not prove to be fatal if the charge read
as a whole otherwise serves the dual purposes of a Vetrovec warning: to alert the jury of the danger of relying on
the unsupported evidence of an unsavory witness and to give the jury the necessary tools to identify evidence
capable of enhancing the trustworthiness of the witness. (Khela)

Vetrovec (SCC 1982) If a Crown witness is unsavory a Vetrovec warning should be given. Corroborating evidence doesn’t necessarily
have to implicate A
Facts: A charged w/conspiracy to traffic in heroin. Accomplice testified for the Crown. TJ instructed jury that it was dangerous to convict on his
testimony unless they found that it corroborated, and that certain pieces of evidence were capable of corroborating (didn’t specify which).
Issue: should TJ have been more specific about the corroborating evidence? No. The SCC reforms the law of corroboration.
Held: No good reason to have a fixed rule regarding all accomplices. Not all accomplices may try to save themselves from punishment through
the conviction of others or are trying to protect their friends. No special category for accomplices. An accomplice is to be treated like any other
witness. If the judge believes the jury should be cautioned, then he should caution them. If he believes the witness to be trustworthy, then he
doesn’t have to caution. ALSO, corroborating evidence does not have to conform to the rigid Baskerville definition. Just has to be a “general
common sense notion” that makes the trier of fact more comfortable in concluding that witness’ testimony is true; needn’t implicate A.
Khela (SCC 2009) Elements of a Vetrovec warning; re-introduces more formalism into the law
Facts: Crown relied on two unsavory witnesses who had lengthy criminal records and who were members of a prison-based gang. TJ directed
jury to look at the testimony with the greatest of care and caution and to look for confirmation in their testimony from an independent source.
Issue: Was there a problem with TJ’s Vetrovec warning? No. Although the Vetrovec caution in this case did not talk about materiality and
independence, it did convey the degree of special scrutiny to be applied in weighing the evidence of these two witnesses. Charge was sufficient.
Deschamps, partially concurring: The fourth element not good, re-introduces formalism. TJs should refrain from requiring the intractable
concepts of independence and materiality for corroborating evidence. Instead, jurors should be told to focus on credibility.
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Character Evidence, “Similar Facts” and Related Issues
Character Evidence
1. Def: Evidence of disposition/propensity that suggests that, because of a trait/prior act/disposition, A/witness
is more likely to act in a particular way.
a.
b.

Character vs. Habit: a habit is a tendency to engage repeatedly in a specific type of conduct. If the conduct does not
reflect adversely on character, the character rule does not apply and admissibility depends solely on relevance.
(Watson)
Credibility vs. Character: Difference between a challenge to A’s credibility and to their character depends on how
close you’re getting to the prohibited character inference. A must testify for credibility to be relevant.

2. Rule: Subject to the similar facts rule, the Crown may not lead character evidence as part of its case in
chief; however, A may lead evidence of good character as circumstantial evidence of innocence which
“opens the door” for the Crown to reply with evidence of bad character (McNamara).
3. Rationale: although bad character evidence of A may be relevant, it is inadmissible because its PV < PE.
a.
o
o

Invites prohibited character inference that A is the type of person more likely to have committed the offence à
(Rowton)
Distorts the trial process: the trial is about one particular crime, not about the past
Accuracy: we tend to overvalue character evidence; give it more weight than it is due, and may end up convicting a person
for who they are rather than for the crime.

§

When the Crown can Adduce Character Evidence of the Accused
•
•
•
•

•

Where character is directly relevant to the particular type of proceeding (dangerous offender hearing)
Where the evidence is really about credibility and only has an incidental effect on character (admissibility
turns on PV vs PE)
The Crown can sometimes offer character evidence as similar fact evidence (Handy)
To “neutralize” good character evidence IF A has put their character in issue
(only enough to neutralize! Crown can’t go to town here – McNamara).

Character Evidence Procedure
Has A put her good character in issue by asserting, expressly or implicitly, that she would not have
done the things alleged against her because she is a person of good character?
§ A can put character in issue by offering general reputation evidence from other
witnesses (Rowton)

•
•

A may only do this by general reputation evidence in the community à not limited to residential; any
relevant community that knows A well can be the source of general reputation evidence (Levasseur)
Good character evidence from other witnesses is limited to evidence of general reputation – the witness
cannot be questioned about specific acts.
For some offenses, general reputation evidence will not be very persuasive. (Profit)
Cannot ask the witness if they would believe A on oath.

•
•
•
•

A is not limited to general reputation evidence – can speak to prior good acts
If A is speaking about specific good acts, the Crown can CE about specific bad acts (McNamara)
The Crown in CE cannot induce A into putting his character in issue (Bricker)
If A puts character in issue, s.666 of the CC applies and it’s broader than s.12 of the CEA.

•

Initial Threshold for expert evidence (Mohan): to even be considered potentially admissible, psychiatric
evidence must be a) relevant to an issue, b) of appreciable assistance to the trier of fact (PV), and c)
otherwise unavailable to layperson. It must also pass the expert evidence rules (i.e. qualified expert)
Test: Expert evidence of character can be admitted if TJ is convinced that either the perpetrator or A has
distinctive behavioral or psychological characteristics such that the comparison of one with the other
would be of material assistance in determining guilt or innocence (Mohan)
“Evidence that the offense had distinctive features which identified the perpetrator as a person
possessing unusual personality traits constituting him a member of an unusual and limited class of
persons would render admissible evidence that A did not possess the personality characteristics of the
class of persons to which the perpetrator of the crime belonged.” (Robertson)
A “mere disposition for violence” is not uncommon enough to constitute a feature characteristic of an

•
•

§

§

A can put her character in issue by testifying on the stand to her good character

A can put character in issue by adducing expert evidence to show that she does
has/does not have the particular trait that the perpetrator would/would not have

•

•

•
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§

•
•

A can also implicitly put her character into issue; can be deemed to have put her
character at issue
•

§

abnormal group. (Robertson)
Mohan: people of all backgrounds commit assaults on young women – not distinctive enough
Note: if the Crown wants to put in this kind of evidence, it has to meet the SFE test!

A can deny allegations and explain defenses without putting character in issue. However, if A implicitly
suggests that she is not the type of person to commit the offence, character has been put into issue
(McNamara). Examples: A saying he’d earned an honest living (Baker); giving examples of times he’d
returned lost property (Samuel); saying he’d never been convicted or arrested (Morris).

A also puts character in issue if they attack the character of a 3rd party (Scopelliti)
•

In offering bad character evidence of a 3rd party, A is tacitly suggesting she is a better person

•

Trickery: Crown can’t get A to put their character at issue by clever CE of a defence witness (Bricker) or by
tricking A into putting their character at issue (asking questions designed to get A to do just this)

•

If A has introduced evidence of good character, entitled to a charge that the jury may infer from that
evidence that A is not the type of person that would commit the offence (Loggocco)

•

If A has introduced evidence of good character, Crown can rebut with bad character evidence
• The Crown can CE: (1) witness giving the general reputation evidence or; (2) the
A
•
•

•

Tactically, crown can cross-examine on specific bad acts (“are you aware of...”: McNamara)
Crown cannot attack every aspect of A’s character – only the part that A brought up

•

The Crown can adduce evidence of general bad reputation in the community
through witnesses

•
•

Crown cannot attack every aspect of A’s character – only the part that A brought up
Doesn’t include evidence of specific acts and cannot be personal opinion (Rowton);

•

Crown can prove prior convictions of A (see below)

•

The Crown can bring expert evidence saying A shares characteristics the
perpetrator must have had (Tierney)

If A puts her character in issue, the scope of CE on the criminal record permitted by s.666 goes beyond that allowed under s.12 of the
CEA. Since the CE under s.666 is predicated on A having put their character in issue, A may also be questioned about the specifics
underlying the convictions. The crown can enter the entire criminal record into evidence, subject to the residual discretion.

•

Note: Morin – Crown tried to do this but A had not yet put character in issue

•

All of the Crown’s rebuttals are subject to the residual discretion!

•

Jury Instruction: Whenever character evidence is admitted the jury must be told how it can be used: to
neutralize the good character evidence brought by A, not to infer that A is the type of person who is more likely
to have committed the offence.

•

S.666 of the CC and s.12 of the CEA
S.666: If A puts character at issue, Crown can introduce criminal record (including facts underlying convictions)

S. 666 of CC
Only applies to the accused
Applies whether or not A testifies IFF A puts their character at issue
Concerned with rebutting character evidence adduced by A
Crown can give details of charges when introduced
Use is discretionary by prosecutor if A put character into evidence;
Still subject to general exclusionary discretion by TJ

S. 12 of CEA
Applies to anyone on the stand testifying
Can only apply if the accused takes the stand
Is concerned with credibility
Crown can basically only give the basics of the record
Use is discretionary by TJ depending on Corbett application
Jury must still be warned that the record goes to A’s credibility
[whether testimony in court is reliable and sincere] and not their
character [propensity and disposition to commit the crime].
Rowton (ER 1865) Testimony of reputation witnesses is limited to evidence of general reputation.
Facts: A, school master, charged with indecent assault; called several witnesses; said he had an excellent reputation. R, in reply, called a bad
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character witness who testified about their personal opinions.
Issue: was the Crown entitled to reply to A’s evidence of good character? If so, was what the Crown’s rebuttal witness said improper?
Held: If A raises the issue of his character, the Crown is entitled to reply. In proving character, witnesses are confined to evidence of general
reputation. In giving his personal opinion, the Crown’s witness answered improperly. A himself can discuss specific acts.
McNamara (ONCA 1981) A implicitly puts character at issue
Facts: A charged with conspiracy to defraud; testified: “like a company should be run, legally.” Also testified that he had no knowledge of any
illegal activity. Crown CE him about a previous transaction, where A had pleaded guilty to a charge of income tax evasion.
Issue: Had A put his character at issue, permitting the Crown to cross-examine him about previous bad acts?
Held: A implicitly put his character at issue. He offered evidence to invite the inference that he was not the type of person who would commit
the offence. This is character evidence; the Crown was entitled to rebut. While “the ordinary witness may be CE as to past misconduct and
discreditable associations for the purpose of showing that his moral disposition is such that his oath should not be relied on” (credibility, without
them having put their character in issue), an accused who testifies in his own defense is protected against that, IFF he doesn’t put char at issue.
Levasseur (ABCA 1987) Any relevant community that knows A well can be a source of general reputation evidence.
Facts: A introduced testimony of an employer to prove good character. TJ excluded the evidence – said it was not general reputation evidence,
because the employer could not say what the community thought of her. Issue: is evidence of general reputation in the community confined to
reputation in the residential community of the witness? Held: the traditional requirement of “neighborhood” reputation is outdated – we should not
deny an A the opportunity of providing witnesses who can report on his reputation in his work environment rather than his residential community.
Mohan (SCC 1994) Exculpatory expert evidence regarding character rejected b/c theory not generally accepted and not distinctive
Facts: A, pediatrician, charged with sexual assault on 4 of his female patients. Defense wanted to call a psychiatrist to testify that the perpetrator
was be part of a limited and unusual group of individuals and that A did not fall within that narrow class
Issue: Can expert evidence be admitted to show that the traits of an A do not fit the psychological profile of the perpetrator? No.
Held: First, in order for expert evidence to be admitted, it must pass the expert evidence test. Failed in this case b/c “there was nothing to
indicate any general acceptance of this theory”; the evidence was not sufficiently reliable. Second: “Before an expert’s opinion is admitted, TJ
must be satisfied, as a matter of law, that either the perpetrator of the crime or A has distinctive behavioral characteristics such that a comparison
of one with the other will be of material assistance in determining innocence or guilt.” (TJ not satisfied: people of all bgs assault young women)
Morin (SCC 1988) Expert evidence adduced by the Crown regarding A’s character that is inculpatory must meet the SFE test
Facts: A calls psych to testify that A is a schizo. On CE, Crown gets psych to say there is a very small chance that a schizo could have
committed the crime. (Basically the Crown is trying to get evidence in of disposition that makes it more likely that A is the sort of person who
would have committed the crime. Since the issue is identity, if the Crown wants to get evidence in, it’d have to amount to a badge or a signature.
Issue: The Crown is trying to do indirectly what they can’t do directly – i.e. leading evidence that A fits into a group of individuals that have the
propensity to commit the crime. If the Crown wants to put this type evidence in, solely relevant to disposition, they have to meet the SFE test. If
the evidence is relevant to another issue (i.e. identity) covered under SFE then Crown would have to argue the PV/PE test to get it in for that
purpose (would have to be a badge or signature). Also, if A belongs to a group, and only a small % of that group has particular characteristics
that were shown in the crime, that evidence is not going to be admissible as SFE.
Profit (SCC 1993) A’s good character evidence from rep witnesses has diminished value b/c of the type of offense involved
Facts: A charged with sexual assault of a student. 22 witnesses called to testify about his good reputation. Generally, evidence of A’s character
must be considered: A) as it relates to A’s credibility and B) as it relates to the likelihood that A may have committed the offense charged.
However, in certain cases, A’s character evidence has diminished value regarding B) b/c of the type of offense involved. For sexual offenses
against children, which occur predominantly in private, it is a matter of “common sense” that “in most cases (the act) will not be reflected in the
reputation in the community of A for morality.” Therefore, “as a matter of weight, TJ is entitled to find that the propensity value of character
evidence as to morality is diminished in such cases.” In other words, TJ did not have to explicitly address B) above.

Similar Fact Evidence
•
•
•

•

An exception to the rule that the Crown cannot adduce character evidence until A puts character at issue.
Rule: evidence of prior bad acts by A is presumptively inadmissible, for it leads to the forbidden inference.
However, it can be admissible if the evidence of disposition is sufficiently specific – “the forbidden chain of
reasoning is to infer guilt from general disposition or propensity”; however, for SFE: PV > PE
o Nb.: Evidence of general disposition is never admissible; must be specific disposition! (Handy)
o Rationale: The policy basis for the exception is that the deficit of PV weighed against prejudice on
which the original exclusionary rule is predicated is reversed. PV exceeds prejudice, because the force
of similar circumstances defies coincidence or other innocent explanation. (Handy)
Test: In order to render similar facts admissible, it is necessary to conclude that the similarities were such that it
would be an affront to common sense to suggest that the similarities were due to coincidence.
o SFE must be sufficiently compelling on the non-character point to overcome high potential for prejudice.
o When there is such a connection/striking similarity between prior bad acts and the current charge, that
the prior acts don’t just point to character but are relevant to other issues (such as identity, mens rea, or
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•

•

•

•

actus reus), the evidence of the prior acts may be admitted. SFE always remains propensity evidence,
however. (Handy)
o Jury must be warned about the prohibited inference if SFE gets in (Handy)
Identity: Different considerations apply where you’re using SFE to prove identity (Arp, Handy)
o “Where the identity of the perpetrator is in issue…obviously something in the nature of…a signature or
other special feature will be necessary. To transpose this requirement to other situations where the
question is whether a crime has been committed, rather than who did commit it, is to impose an
unnecessary and improper restriction upon the application of the principle.” (R v. P)
o “References to “calling cards” or “signatures” or “hallmarks” or “fingerprints” similarly describe propensity
at the admissible end of the spectrum precisely because the pattern of circumstances in which an
accused is disposed to act in a certain way are so clearly linked to the offence charged that the
possibility of mere coincidence, or mistaken identity or a mistake in the character of the act, is so slight
as to justify consideration of the similar fact evidence by the trier of fact.” (Handy)
Non-identity cases relating to motive (animus towards particular victim): Degree of similarity needn’t be
particularly high, because you’re not trying to prove a propensity to assault but a propensity to assault this
particular person (Handy).
o e.g. evidence that A stabbed complainant would be admitted where complainant is then shot and A
wants to raise defense of accident.

Steps for SFE Analysis (Handy) (Applies only to evidence about Accused – Scopelliti)
Is the character evidence trying to prove a non-character issue?
o Identifying the specific issue in question is important as the TJ is required to instruct the jury that they may
use the evidence in relation to that issue and not otherwise.
§ ‘Relevant to the complainant’s credibility is not enough’ (Handy—recharacterized as the consent
component of the actus reus
o Similar fact evidence can prove identity (by showing MO) (ie: Straffon)
o Can prove mens rea (by showing there was malice/intent)
o Can prove actus reus (by showing it was not an accident) (Makin)
o Can prove design (ie: MR+AR) (Smith)
o To show malice against the particular victim
Evaluate the PV of the SFE in relation to the non-character issue.
o PV is driven by the nexus between the prior acts and the current offense
o Spectrum: General Propensity (inadmissible) ßà Situation-Specific Propensity (Admissible if PV>PE)
o Factors:
§
§
§
§
§
§
§

§
§

•

Temporal proximity between past acts and current offence – the closer in time, the more unlikely A has changed
Extent to which the other acts are similar in detail to the charge – there must be a close nexus
Number of occurrences of the similar act – if there are more, there is a pattern
Similarities circumstances surrounding or relating to the similar acts
Any distinctive features unifying the incidents
Intervening events that sever the connection with prior acts (ie: jail, serious injury, counseling)
Any other factors which would tend to support or rebut the underlying unity of the similar acts
• Were the prior acts convictions or charges? (Convictions can be used, acquittals and stays cannot.
Nb: In US and NZ, you can! This is a stupid rule.)
• Was there collusion? (Handy) If there was merely an opportunity to collude then the question is left to the jury,
otherwise if there is "some evidence of collusion" then the onus is on the Crown to show on a BoP that no
collusion occurred, goes to PV.
Materiality (Handy – clearly consent is material)
The extent to which the proferred SFE supports the inferences
• Handy inferences: a) that A is a person who derives pleasure from painful sex and won’t take no for an
answer and b) that his character therefore shows that he proceeded willfully in this case knowing that there
was no consent. A) is about general propensity. In order to make the link to B) the circumstances would have
to be so similar as to be an affront to common sense

Evaluate the potential for prejudice. The PV must outweigh both moral and reasoning prejudice.
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•

•

•

o Consider moral prejudice: how likely is it that the evidence will lead the jury to convict because A is a “bad
person” who is more likely to commit this offence?
o Consider reasoning prejudice: are the facts so complicated and abundant that they will create confusion in
the jury and take up too much time?
Balance PV against PE
o The threshold for PV is high – the connection must be so strong that it would be an “affront to common
sense to suggest that the similarities are merely coincidence” (Handy)
o However, the SFE need not be conclusive (Handy)
o The onus is on the prosecution to satisfy the TJ on a BoP that the PV of the evidence in relation to a
particular issue outweighs its potential prejudice and therefore justifies its reception (Handy)
o If the PV > PE, the evidence can be admitted; if admitted, b/c of PE, evidence can only be used to
prove non-character issue; can’t infer that A is a bad person and likely to have committed offence: Arp
If the evidence is admitted, judge must charge to the jury that the SFE can be used to prove the non-character
issue, but should not be used to suggest that A is the type of person who would commit the crime. You need a
careful jury instruction regarding SFE to avoid the danger that (a) a jury might convict based on propensity; might
convict to punish for past acts; or might become confused and substitute a verdict with regard to the past acts for a
verdict on the present charges (D.(L.E.)) The jury must be charged that they can only use the evidence to infer the
non-character point (mens rea, identity) not to infer bad character.
For IDENTITY CASES in a multi-count indictment situation, TJ must tell the jury (Arp)
o That they may find from the evidence, though they are not required to do so, that the manner of the
commission of the offences is so similar that it is likely they were committed by the same person
o The judge should then review the similarities between the offences.
o The jury should then be instructed that if they conclude it is likely the same person committed more than
one of the offences, then the evidence on each of those counts may assist them in deciding whether the
accused committed the other similar count or counts.
o The trial judge must instruct the jury that if it accepts the evidence of the similar acts, it is relevant for the
limited purpose for which it was admitted.
o The jury must be warned that they are not to use the evidence on one count to infer that the accused is a
person whose character or disposition is such that he or she is likely to have committed the offence or
offences charged in the other count or counts.
o If they do not conclude that it is likely the same person committed the similar offences, they must reach
their verdict by considering the evidence related to each count separately, and put out of their minds the
evidence on any other count or counts.
o Finally, the trial judge must make it clear that the accused must not be convicted on any count unless the
jury are satisfied beyond a reasonable doubt that he or she is guilty of that offence.
Pro Admitting SFE Factors
Proximity in time of the similar acts
Similarity in detail
Number of occurrences
Similarity of circumstances
Any distinctive features

Con Admitting SFE Factors
Inflammatory nature of similar acts
Whether the Crown can prove it’s point with less prejudicial evidence
The potential for distraction
Whether admitting the evidence will consume undue time
Collusion

***SFE cannot lead to the admissibility of criminal allegations for which A has been acquitted (Arp) or stayed. Compare
the Canadian approach to the HL or NZ Court of Appeal. If something was accepted as fact at a past trial, but A was
ultimately acquitted, you can’t even bring up the facts that were accepted as fact. This doesn’t really make sense!
Makin (1894) Example of prior bad acts proving actus reus (not an accident) à admitted
Facts: Two children were taken in by the Makins and died; Makins said it was an accident. Constables found remains of four infants in back yard
of the Makins, all children who had been given to the Makins to care for. Issue: is the evidence of the findings of the other babies admissible?
Held: Yes. If the nature of the prior bad act tends to prove a relevant issue, it may be admissible. In this case, the prior acts tended to prove
actus reus – showed the dead babies were not a mistake or accident. The prior acts were so connected to the charge, they were admitted.
Smith (1915) Example of prior bad acts proving design à admitted
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Facts: Smith married 3 women, each found dead in bath and A stood to benefit financially from each’s death. Smith charged with the death of
the first wife; prosecution wanted to admit evidence of the deaths of the other wives. Issue: are these prior bad acts admissible? Yes.
Held: Yes, the prior bad acts tended to show that crime was designed. It was “objectively improbable” that the similarities were coincidences.
Straffen (1952) Example of prior bad acts proving identity à admitted
Facts: A escaped from mental health prison; girl manually strangled soon after. A charged with murder and Crown wants to admit evidence of 2
other girls, who A had confessed to murdering in a strikingly similar way. Issue: Is the evidence of prior bad acts admissible? Yes.
Held: Evidence of prior bad acts admissible if it tends to prove, not that A has criminal propensities, but that he was the man who committed the
particular offence charged (ie: identity); similarities between prior acts and offence were so similar that evidence admitted to show identity.
Sweitzer (SCC 1982): The admission of SFE requires some evidentiary link, direct or circumstantial, from the alleged bad acts and A.
Facts: A charged with sexual assault; 15 similar assaults had occured in Calgary over previous 4 years. Only 4 of them had a connection to A.
“There must be some evidence upon which the trier of fact can make a proper finding that the similar facts to be relied upon were in
fact the acts of the accused” (and mere opportunity is not enough)
Held: Other 11 cannot be admitted against A. Admission is limited to cases where there is some evidentiary link, direct or circumstantial, to A.
B(C.R.) (SCC 1990)
Facts: A forms dad-daughter relationships; sexual assault; Issue: Can evidence of other dad/daughter relationships/sex. assaults be admitted?
Held: SCC acknowledges that this was a borderline case, but majority finds that the TJ finding should not be disturbed; evidence admitted even
though there were differences between the different victims. PV of SFE must be assessed in the context of the other evidence in the case
(overruled later). Majority says that they know they’ve said that propensity evidence is never admissible but there is an exception where PV> PE.
Dissent (Sopinka): Propensity evidence is never admissible. If this evidence was admitted, the court would be setting the bar for SFE too low.
He focused much more on the differences between the two situations.
Arp (SCC 1998) Acquittals cannot be used as SFE, for SFE you only consider the acts
Facts: A was charged with and convicted of two counts of first degree murder related to two separate incidents.
Issue: could the jury consider the evidence on each charge as SFE going to the issue of identity on the other charge?
Two-step test for admissibility of SFE: (1) TJ decides if the acts are sufficiently similar to conclude that they were probably/likely committed by
the same person. (this part is tightened up by Handy for identity cases: sufficiently similar means a badge or fingerprint or signature)
TJ is to consider only the acts themselves - overrules CBR. Rationale: This is similar fact evidence, and if you allow the TJ to consider the other
evidence, there is a chance that the character evidence rule comes into play. Sufficiently similar – need a badge or a signature or something to
be strikingly similar. A number of significant similarities falling short of a badge or signature could be sufficient. (2) is there some evidence linking
A to the similar act? (low threshold)
Held: The evidence from each murder could be used to support the prosecution for the other because A had not yet been acquitted.
From Laura: In Arp, the evidence on one crime was allowed to go to identity on the other, but when you look at the evidence, there's NOTHING
that even comes close to qualifying as a signature or fingerprint. So in the sense that Handy really tightened up the requirements to use similar
fact evidence going to identity, the result in Arp would no longer be allowed to happen. Because in Arp, there was DNA evidence linking him to
one crime, but only dumb circumstantial evidence to the second. And the crimes were NOT sufficiently similar as to amount to a signature.
Handy (SCC 2002) Sets out the test for admissibility of SFE
Background: There were cases leading up to Handy where the SCC waivered on whether evidence of propensity could be admitted as SFE in
cases where identity was not an issue. In CRB the majority said it could, with Sopinka strongly dissenting. In MHC, a unanimous decision was
closer to Sopinka’s dissent in CRB. In LED, Sopinka said that one of the main dangers is that an A could be convicted on propensity evidence.
Facts: Handy was charged with sexual assault causing bodily harm. Crown sought to introduce evidence of the Handy’s ex-wife about seven
incidents of violence and non-consensual sex that occurred during their relationship. There was some evidence that the complainant had met the
ex-wife before the incident, and the ex-wife had told the complainant about her relationship– said she got $ from the Crim Injuries Comp Board.
Issue: should the SFE be admitted? General rule is that prior bad acts of A are inadmissible (bad character evidence). However, courts have
recognized an exception to this rule: when evidence of previous misconduct may be so highly relevant and cogent that its probative value in the
search for truth outweighs any potential for misuse (prejudicial effect), called a “principled approach.”
1. Here, the issue in question: the consent component of the actus reus.
2. PV: The SFE occurred over many years, consent is clearly at issue, last event happened recently, no intervening events, but none of
the incidents were very similar to the offence charged. Circumstances of the prior acts and the current offence were different – SFE
occurred in the course of a long-term marriage, not a one-night stand. Possible collusion and a big issue with wife’s credibility.
3. PE: Moral prejudice – if the evidence is believed, the jury will likely be more appalled by the pattern of domestic sexual abuse. Thus,
they may convict for being a bad person – the evidence has a serious potential for moral prejudice. Reasoning prejudice – the jury may
be distracted by allegations of multiple incidents involving two victims in divergent circumstances.
4. Balancing: The Crown did not discharge its onus of establishing, on a BoP, that PV>PE
McFadden (BCCA 1981) — SFE is character evidence. So if you can’t get it in under SFE test, can maybe get it in if A puts character in
issue while testifying; but if A denies, collateral facts bar applies.
Facts: 1st degree murder charge (killing during an indecent assault). Evidence that A once told another woman she could pay her debt in the
form of sexual favors – but he didn’t in that case and he left her alone. Crown was unable to get this evidence in under SFE. Then, in the CE of
A, A put his character in issue by saying “I worship the ground my wife walks on” – implying that he has a certain level of sexual morality. So,
Crown got permission to bring up the other incident. A denied it. Then Crown brought in the other woman.
Held: Since A put their character in issue, Crown would ordinarily be able to call other witnesses regarding general reputation only, not to
comment on the specific thing that A is denying.
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Nb: At trial, the TJ admitted the evidence on the basis that the other woman’s evidence went to his credibility. CA says that credibility is always at
issue – you can use that alone to get around the collateral facts bar.

Character of Third Parties and Co-Accused

There is a general exclusionary rule for bad character evidence of the accused. However, when the character of
a non-accused person is at issue, many of the concerns of character evidence evaporate: that person does not
face a deprivation of liberty or a wrongful conviction. Thus, the rule about character evidence of non-accused
persons is generally more relaxed.
• Rule: Evidence of bad character of a 3P witness is admissible wherever relevant to an issue at trial.
(a) It can be adduced through any way (general reputation evidence, the testimony of A, expert character
evidence, specific prior bad acts, etc); it does not have to meet the Handy SFE test.
(b) “The ordinary witness may be CE as to past misconduct and discreditable associations for the purpose of
showing that his moral disposition is such that his oath should not be relied on” (without them having put
their character in issue — only goes to credibility); But “an A who testifies in his own defense, unlike the
ordinary witness, provided he does not put his character in issue, is protected against that.” (McNamara)
(c) The evidence is always subject to the residual discretion.
• If the accused raises the character of a 3P, he puts his own character in issue – he tacitly suggests he is a better
person. (McMillan) The Crown can then respond with bad character evidence of A (Scopelliti boomerang)
• Where A leads character evidence against a co-A, the judge must warn the jury that the evidence may not be
used as part of the crown’s case against the co-A.
An accused may wish to adduce bad character evidence of a 3rd party in order to:
1. Suggest someone else committed the crime
o In these cases, evidence of bad character of a 3P is relevant to the issue of identity.
o As long as there is some other circumstance connecting the 3P to the crime, character evidence of the
3P that goes to identity is relevant, and thus admissible (McMillan)
2. Rely on a defense (e.g.: self defense) that is based on the bad character of the victim
o If the bad character evidence is relevant to the defense, it is admissible (even if A didn’t know about it at
the time of the incident) (Scopelliti)
o A doesn’t put his character in issue merely by pleading the defense – it is only when they adduce
evidence such as that in Scopelliti that their own character may be put in issue
•
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McMillan (ONCA 1975) Character evidence of a 3P admitted b/c relevant to identity if nexus b/w 3P and crime
Facts: Infant died – father charged with the murder. At the time of the murder, both the father and the mother were present. A psychiatrist
testified that the mother suffered from a psychopathic personality disorder and that a person suffering from such a personality disorder would be
a danger to her child.
Issue: Was the psych evidence of the wife admissible, and if so, could the Crown reply with psychiatric evidence of A? Yes and yes.
Held: Character evidence directed to prove that the crime was committed by a 3P, rather than A, must have sufficient probative value to justify its
reception à this means that the evidence will only be admitted if the 3P is sufficiently connected by other circumstances with the crime charged
(nexus requirement); In this case, the psychiatric evidence, although character evidence, is relevant to the issue of identity à offered to prove
that it was the mother, not the father, that murdered the child. The mother is also connected by other circumstances to the crime - there was
evidence that the mother had some opportunity to injure the baby and cause her death and had a motive (didn’t want the baby) When A implicitly
or explicitly puts his character at issue, the Crown can respond with character evidence of A. When A puts the character of a 3P at issue, he is
implying that his character is better than the 3P à A is implicitly putting his character at issue
Scopelliti (ONCA 1981) Character evidence of 3P admitted because it was relevant to A’s defense
Facts: Two people entered A’s store, caused some trouble. A shot them – charged with two counts of second degree murder. His defense was
that it was in self defense - he was scared. A had also had trouble with the same two people during previous occasions. A wanted to admit
evidence of specific acts of the deceased that showed they were violent people. A did not have knowledge of these prior acts at the time of the
shooting.
Issue: Should the prior bad acts of the deceased be admitted? Yes.
Reasons: Where self-defense is raised, evidence of previous violence by the deceased, known to A, is admissible to show A’s reasonable
apprehension of violence from the deceased. Evidence of previous acts of violence by the deceased, not known to A, is not relevant to show the
reasonableness of A’s apprehension of an impending attack. (MR) HOWEVER: the evidence of the deceased’s disposition for violence IS
relevant to show the probability that the deceased was the aggressor and to support A’s evidence that he was attacked by the deceased. There
is no rule of policy which excludes evidence of the disposition of a third person for violence where that disposition has probative value on some
issue before the jury. The disposition of a 3P (such as the victim) may be proved via evidence of reputation, proof of specific acts, or by
psychiatric evidence (if expert evidence requirements are met, and the disposition for violence has to be a characteristic feature of an abnormal
class of persons) The 3P evidence does not have to meet the SFE rule for evidence against A.

•

•

•

•

•

•

Special Case Regarding Evidence of Victim’s Character: Sexual Assault
At CL, the complainant could be cross-examined on her general reputation and moral character (could be
proved with extrinsic evidence if denied), sex with A on other occasions (could be proved), sex she may have
had with other men. (could not be proved – collateral fact)
This was changed by statute in the 1970s and 1980s, and the latter version of the “rape shield” law was
challenged in Seaboyer in 1991. In the result, s. 277 was upheld but s. 276 was struck down as unduly
restricting A’s Charter rights. The Court then set out its view of the appropriate principles and Parliament
responded with a new s. 276.
Section 277 continues to render sexual reputation evidence inadmissible with respect to credibility and the
current s. 276(2)(a) makes it inadmissible with respect to consent. Section 276(1) also places strict limits on
evidence of the complainant’s previous sexual activity, even with A. Such evidence is inadmissible to support an
inference that the complainant was more likely to have consented on the occasion in question or less worthy of
belief (the “twin myths”).
If used for any other purpose it may still be excluded unless it possesses “significant” PV that is not substantially
outweighed by PE. Notwithstanding that this appears to contemplate excluding evidence capable of raising a
reasonable doubt, it was upheld in Darrach.
Character and Similar Fact Evidence in Civil Litigation
1. If character is directly at issue, bad character evidence is admissible (e.g. defamation cases)
Otherwise, character evidence is generally inadmissible for both sides (rule itself is stricter than criminal rule)
o Rationale: no logical link between prior bad acts and civil wrongs; civil cases are proved on a balance of
probabilities; character evidence creates too much inefficiency and distracts the court.
o Thus you can’t call witnesses to testify to your general reputation, bring psych experts, etc.
Exception: SFE is admissible if it is logically probative (i.e. shows a pattern), not oppressive/unfair to the other
side, and the other side had fair notice of it and is able to deal with it. (Mood Music)
o The SFE exception is a lot less strict – no concern with presumption of innocence or loss of liberty

Mood Music (1976 English CA) Test for character evidence in civil cases
Facts: Allegations of copyright infringement; other past events that suggest that D is a repeat infringer.
Issue: What is the proper test for SFE in civil cases?
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Held: Civil courts are less wary of admitting SFE. The court will admit it if it is logically probative, logically relevant in determining the matter at
issue, provided it was not oppressive or unfair to the other side, and also that the other side had fair notice of it and is able to deal with it.

Readings: CB, Chapter 7, except for pp. 447-456; Criminal Code s. 666; R. v. McFadden (BCCA, 1981) on the course
web site; and the note on R. v. Jesse in the online Supplement (approx. 90 pages).
[Additional reading: CB, pp. 447-456.]
[P&S, chapter 3]
(a) Character evidence [pp. 395-436]
(b) Similar facts [pp. 436-446 and 456-485; R. v. McFadden; and p. 47 of the online Supplement].

Criminal Code s. 275 is at CB 335.
CEA s. 9(1) is at CB 353-54 and s. 9(2) is at CB 356.
CEA ss. 10-11 provide, in part, as follows:
10. (1) On any trial a witness may be cross-examined as to previous statements that the witness made in writing, or that have
been reduced to writing, or recorded on audio tape or video tape or otherwise, relative to the subject-matter of the case, without the
writing being shown to the witness or the witness being given the opportunity to listen to the audio tape or view the video tape or
otherwise take cognizance of the statements, but, if it is intended to contradict the witness, the witness’ attention must, before the
contradictory proof can be given, be called to those parts of the statement that are to be used for the purpose of so contradicting the
witness, and the judge, at any time during the trial, may require the production of the writing or tape or other medium for inspection,
and thereupon make such use of it for the purposes of the trial as the judge thinks fit…
11. Where a witness, on cross-examination as to a former statement made by him relative to the subject-matter of the case and
inconsistent with his present testimony, does not distinctly admit that he did make the statement, proof may be given that he did in
fact make it, but before that proof can be given the circumstances of the supposed statement, sufficient to designate the particular
occasion, shall be mentioned to the witness, and he shall be asked whether or not he did make the statement.
CEA s. 12 is at CB 358.
Charter s. 11(d) is at CB 67.

Criminal Code s. 666 is at CB 416.

Criminal Code s. 276 is reproduced in part at CB 97 and s. 277 is reproduced above under Topic 3 of this reference guide.
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PART III: EXCLUSIONARY RULES BASED ON POLICY

Improperly Obtained Evidence and the Privilege Against Self-Incrimination
Confessions and Improperly Obtained Evidence
Common Law Confessions Rule [pp. 489-536]
Situation #1: If A remains silent
•
•

•

The CL right to silence exists at all time against the state (Chambers, confirmed in Turcotte); you don’t have to be detained or arrested
like you do to have s.7 right to silence protection
If A does exercise this fundamental right, the jury can’t draw an adverse inference from it (Chambers)
o It is an error at law and principle to allow the jury to draw adverse conclusions from A’s failure to speak.
o A jury instruction is needed because without it, even the most reasonable juror might still drawn an inference that A had an
obligation to say something to someone in authority at the time of his arrest or at least well before the trial.
o The right to silence would be illusory if it could be used against you (Turcotte)
o Exception: where A failed to disclose alibi in a timely or adequate manner (Turcotte)
è Or at trial if you have an alibi defense and you don’t testify
Silence as Evidence: A’s silence can never be evidence of post-offence conduct (Turcotte) i.e. conduct from which the jury can infer
guilt (ie: fleeing, resisting arrest). However, evidence of silence could be maybe admitted as narrative, but if so, the TJ is obliged to tell
the jury that it cannot be used to support an inference of guilt (Turcotte)

Situation #2: If A decides to speak to the state (Common Law Confessions Rule)
•

•

•

•
•
•
•
•

•

Concerned that if the state puts undue pressure on A, the confession may not be reliable. If the power of the state is upon you, the
decision to speak and/or content of the statement may be influenced. You may give a fabricated or unreliable statement. Originally this
rule was primarily about reliability, but in Hodgson the court said that it has evolved to include fairness.
Rule: For statements made by A to a person in authority to be admissible, the crown must establish, BRD, that the statement
was voluntary in the sense that it was not the product of a will overborne by threats, promises, or inducements; by
oppressive circumstances, or the lack of an operating mind. Policy trickery that would “shock the conscience of the
community” is also grounds to exclude a confession. (Oickle)
Crown must show the statement was not made in response to a threat, promise or inducement (Ibrahim, Boudreau)
o The state downplaying moral consequences is okay, but downplaying legal consequences is NOT!
o Suggesting benefits of confession ok; making offers contingent upon confession (quid pro quo, pysch help) is NOT!
Crown must show the statement was not made in oppressive circumstances (deprivation of food, water, sleep, etc) (Hobbins)
o Serack: statement excluded because A was kept naked with only a blanket for 8 hours
A must have an operating mind (Ward – state of shock, Horvath, Clarkson) — sufficient cognitive capacity to understand what they are
saying and appreciate that the evidence can be used in proceedings against him (Whittle)
Police trickery is not about reliability, but fairness (Oickle)
High Threshold: You need something that is so strong that the will is overborne, such that A is just a tool of the police (Spencer);
(A is only involuntary when he has lost any meaningful ability to choose to remain silent — see .)
Effect of a breach of the confessions rule = automatic exclusion of the statement
o Derivative evidence not excluded under CL confession rule, since concern is reliability (Rex v. St Lawrence) – s.7 trumps!
o Rule in Rex v. St. Lawrence: portions of statement directly confirmed by finding of real evidence admissible. – s.7 trumps!
Only applies to statements made to persons in authority: a person who the accused subjectively and reasonably believed was in a
position to “control or influence the proceedings against him” (Hodgson);
o Typically refers to those formally engaged in the arrest, detention, examination or prosecution of A. (Hodgson)
o Rationale: The power (and influence) that comes with the official status can render a statement involuntary. (Hodgson)
§ Except: shocking the conscience of the community = objective test
§ Except: OM = excluded because it wasn’t their own statement (Horvath – hypnosis)
o Burden: A has evidentiary burden re: whether the person A made the statement to was a person in authority. If met, onus
shifts to Crown to establish BRD either that receiver is not a person in authority or that statement was voluntary. (Hodgson)
§

•

•
•

Rothman: A makes it clear he does not want to make a statement; put in a cell with an undercover cop and admits to crime. CLCR did not apply
because A did not subjectively believe that the person was in a position of authority. Subjective test, but the belief must be reasonable. Majority
focuses on reliability, dissent focuses on voluntariness.

o The person in authority has to be exercising legitimate (lawful) authority for CLCR to apply (Grandinetti)
Voire Dire: A always has right to a voir dire for statements made to persons in authority regarding voluntariness of the statement.
o In the vast majority of cases, A should raise the issue of the CLRC. But in very rare cases the judge should himself call a voir
dire on the issue of whether the statement is admissible. (Hodgson)
o Sometimes A will waive the voir dire.
o If there is consent between the parties; the evidence in the voir dire is evidence in the trial
Even if there is no issue with the statement in terms of the CLCR, TJ has residual discretion to exclude (Wells)
If the words of A constitute AR of the offense, that is not a confession, and it goes in not for the truth but for the fact that it was said
– e.g. refusing to take a breathalyzer; AR of offense is essentially saying “I will not blow.” So PO can testify to the statement.
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S.7 right to silence: the confessions rule and the Charter [pp. 536-537]:
•
•

•

•
•
•

If A makes a statement to a person in authority, defence will always first argue CLCR, then Charter s.7 (A has to prove latter on BoP)
An undercover PO eliciting incriminating statements from a detained suspect who invokes his right to silence violates s. 7 (Hebert)
o Rationale: The essence of the right to silence was the right to choose whether to speak to the authorities or not. Once you’ve
made the choice, eliciting a statement undermines that right.
o The right doesn’t affect statements made to real fellow cellmates. Police can still plant undercover officers but they have to
be absolutely passive (for that way the accused is choosing not to exercise is s.7 right to silence).
o Nb.: Undercover eliciting wouldn’t be barred by the CLCR because A does not know he is speaking to a person in authority.
o Nb.: S.7 only applies if arrested/detained! (otherwise it would be really hard for POs to do undercover investigations)
S.7 can provide added value in terms of the right to silence (Singh)
o S.7 is violated if the accused is CE about why he did not give a statement to the police.
o S.7 supports the exclusion of derivative evidence that the CL would have received
o May be a s.7 principle against self-incrimination that is wider than the pre-trial right to silence and the protections in s.11(c)
and s.13. It might apply, for example, when a person is summoned before a regulatory tribunal to give evidence where she
might subsequently be charged and where the use immunity in s. 13 is inadequate.
S.7 and CLCR only functionally equivalent (“will overborn”) when PO is not undercover. (Singh)
If police is undercover (and A is detained), only the Charter right is breached if there is active eliciting of info. (Hebert)
Where a PO is undercover and A is not detained or arrested, the PO can actively elicit information without breaching the CLCR

Comparing the Common Law Confessions Rule and the Charter
The introduction of the Charter did not render the common law confession rule wholly redundant or obsolete. There are meaningful differences
between the two sources of protection. Although the protections found in the Charter are, in some respects, broader, the common law confession
rule offers certain procedural end evidentiary advantages for an accused.
Common Law Confession Rule

Charter Protections

Who is Bound?

A “person in authority”, determined on a
subjective test

An “agent of the state”, determined on an
objective test

When is it triggered?

Any time a person makes a statement to a
person in authority

Only when the suspect is arrested or detained

Protection against involuntarily made
statements?

Yes

Yes [s. 7]

Protection of a post-detention “right
to silence?”

Applies both before and after detention (but
right to silence not protected against
undercover officer: Rothman)

Only applies after detention [s. 7]
(Hebert/Singh)

Burden and Standard of Proof

Crown, beyond a reasonable doubt

Applicant (accused), balance of probabilities at
both the breach and exclusion 24(2) stages

Effect of Breach

Automatic Exclusion

Must go through s. 24(2) analysis*

Although the admissibility of evidence obtained in breach of the Charter will be analyzed under s. 24(2) and the Grant principles/guidelines
(including the three “avenues of inquiry” that Grant lays out), according to the Court in Grant, confessions or statements obtained in violation of
the Charter will rarely be admitted into evidence. As such, statements that have been obtained in breach of the common law confessions rule will
be, in the result, treated very similarly to statements obtained in breach of the Charter. The key difference lies in respect of derivative evidence.
At common law, “derivative evidence” (although this is not the term they used) which was gathered on the basis of information given in a
statement is admissible, since the common law confession rule is primarily concerned with truth, not fairness (Warickshall; Wray). Under the
Charter, by contrast, derivative evidence might nevertheless be excluded under the Grant test. As such, an accused who made a statement
would need to rely on Charter protections to get derivative evidence excluded.

51

Illegally obtained evidence at common law and s.24(2) of the Charter [pp. 537-538]
24(1) Anyone whose rights or freedoms as guaranteed by this Charter have been infringed or denied may apply to a court of competent
jurisdiction to obtain such remedy as a court considers to be appropriate or just in the circumstances.
(2) Where, in proceedings under subsection (1), a court concludes that evidence was obtained in a manner that infringed or denied any rights or
freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having regard to all the circumstances, the
admission of it in the proceedings would bring the administration of justice into disrepute.
•

•

•
•
•

Historically, aside from the common law confessions rule, the accused was provided with no public law remedy for evidence otherwise
improperly obtained. The Charter changed this with s.24(2), effectively adopting a compromise between the traditional common law
rules (or lack thereof) with respect to illegally obtained evidence and the automatic exclusionary rules of the American system.
The purposes of s.24(2) are (arguably) three-fold:
o Long-term purpose of maintaining the reputation of the justice system.
o Prospective purpose of making sure no further damage is done to the repute of the justice system (Collins).
o Satisfying society’s expectation that a criminal allegation will be adjudicated on its merits. Public interest in truth-finding.
Application: s.7, s.8 (search), s.9 (arbitrary detention), 10(a) reason for arrest/detention; 10(b) right to be advised of right to counsel
Standing: can only invoke s.24(2) if your OWN rights were infringed (Edwards)
Egregious Violations: will exclude conscriptive, derivative, and sometimes even otherwise discoverable evidence (Cote)

Part I of s.24(2): What does it mean to “obtain in a manner” that infringes a Charter right?
1. There does not have to be a causal connection between the violation and the evidence. A temporal connection will suffice,
provided that a right is violated in the process of arrest, detention, etc., and evidence is obtained. The only limit is remoteness.
a. “Single Transaction” Rule: Charter breach and obtaining of evidence are of the same conduct or transaction (Strachan)
2. If there is an “intervening event” between an alleged Charter breach and the obtaining of the evidence, the court may find that
the even was not “obtained in a manner” that infringed A’s rights: too remote (Goldhart - witness finds religion, decides to testify)
3. Inadmissible Statements: If a statement is obtained by referring to inadmissible statements, that statement is also “obtained in a
manner” that infringes A’s rights; inadmissible b/c the inducements that rendered the first statements are still working (Wittwer)
Part II of s.24(2): Does the evidence bring the administration of justice into disrepute?

Grant Test: Would a reasonable person, informed of all the relevant circumstances and the values underlying the Charter, conclude that the
admission of evidence would bring administration of justice into disrepute? Unlike Collins, trial fairness is the overarching goal of the analysis
rather than a discrete step. The TJ must consider all three steps and balance them, using a forward-looking, long term societal perspective
regarding the effect of admission on the administration of justice:
Step 1) Seriousness of Charter-infringing state conduct
o More serious = greater need for court to not appear to support such misconduct, so will exclude evidence
o Inadvertent or minor breach in good faith vs. willful and reckless disregard for Charter
§ Consider police conduct: pattern of abuse? Urgency? Alternative means? Intrusiveness of the search? (Buhay)
§ Look at whether the evidence is conscriptive? Derivative (i.e. non-discoverable)?
Step 2) Impact of breach on Charter-protected interests of A
o More serious breach = if condoned, would send the message that Charter rights are of little value.
o Look at the degree of the violation on the infringed interests.
§ I.e. illegal search: does it intrude on an area with high expectations of privacy?
§ S.9 (detention) breaches are generally considered less severe than a s.10b breach
Step 3) Society’s interest in an adjudication on the merits
o What will the public think of a system that lets this criminal go free? How important the evidence is to the Crown’s case? How
reliable is the evidence? Seriousness of the offence (although this argument swings both ways)

Statements: Statements improperly obtained will be presumptively inadmissible.
Conscription/Discoverability: no longer determinative (as in Collins), but useful for determining weight in #2 (impact on the
accused) — evidence not discoverable without breaching Charter rights will incline towards exclusion.
Cote
SCC 2012

Facts: Ms. Cote called 9-11; said husband badly injured. Ambulance found him in gazebo; doctor found a bullet in
his head. When police arrived, they investigate Ms. Cote, but at no time do they tell her this; search the place and
find a firearm and a bullet hole in the gazebo. PO, according to TJ, searched the place without a warrant, in
violation of s.8, violated her right to counsel, 10(b), and finally they give her a material witness warning at 5:00am.
TJ: violations were flagrant and systemic; POs less than honest; all evidence excluded. Appeal: real evd admitted.
SCC: restores TJ decision. Issue: Does Cote modify Grant substantively, or only deferring to the TJ?
There was a certain expectation that, after Grant, admissibility would become wider. Even if Cote does not modify
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Grant substantively, it stands for the proposition that:
In the case of egregious violations of Charter rights by the state, the near unanimous Court held that all evidence
related to the violations had to be excluded.
While Grant held that only “derivative” evidence ought to be excluded, Côté seems to suggest that when the
police’s actions are so egregious, even evidence that is not derivative evidence, that is, “physical evidence
discovered as a result of an unlawfully obtained statement”, but otherwise discoverable evidence ought to be taken
out as well.
Types of Evidence (Stillman)
•
•
•

Conscriptive evidence: evidence that A has been compelled, in violation of his Charter rights, to give that incriminates them
(statements, use of body, bodily samples, derivative evidence)
Derivative evidence: physical evidence discovered as a result of an unlawfully obtained statement (can be considered conscriptive)
Discoverable evidence: could have been discovered in the absence of unlawful acts (Crown must demonstrate that there was an
independent source of the evidence or that the lawful discovery was inevitable even without the breach on a BoP)

Application of Grant to Different Kinds of Evidence
•

•

•
•
•

Statements by A: Not a big change; likely still inadmissible; not reliable — the right against self-incrimination is an overarching principle in
criminal law. Informs confession rule, right to silence, right to counsel, right to non-compellability, and right to immunity — police conduct
heavily constrained in getting statements. Police must adhere to Charter to preserve admin of justice's reputation. Seriousness of breach
important. (Usually violation will occur under 10(b) failure to inform of right to counsel) — Undermines A's right to meaningful choice as to
silence, and protection from self-incrimination — Just as compelled statements are unreliable, so too are Charter breached statements.
Detainee might be making statement based on misconceived notion of how to get out of predicament.
Bodily Evidence: Big change; less egregious bodily evidence may be admitted — One size fits all test of excluding conscriptive evidence
(from Collins) is not good — Seriousness of police conduct and impact on A's rights in taking samples varies — Considerations are privacy,
bodily integrity, and human dignity — Generally this evidence is reliable (i.e. blood, saliva, etc)
Non-bodily Physical Evidence: Big change; this is reliable so it may be admitted if the breach wasn’t serious — Usually stage 2 will be
breach of s.8 search and seizure rights — Some places higher expectation of privacy than other places. Consider human dignity.
Derivative Evidence: Big change; this was previously excluded (unless discoverable) and it may be admitted now — If the derivative
evidence was independently discoverable, the impact of the breach on A is lessened and admission is more likely.
Evidence should be excluded where there is reason to believe police deliberately abused their power to obtain a statement which
might lead them to such evidence.

Turcotte (SCC 2005) A’s silence is NOT post-offense conduct probative of guilt, because A has a right to silence.
Facts: A testified he found the three bodies; told police to send a car to the ranch but would not tell them why. Police went, found bodies,
charged A with murders. A asked why he did not give the police a reason for sending the car; said he was in shock and panic. Crown urged jury
to conclude his silence was evidence of a guilty mind. TJ told jury this was “post-offence conduct”- circumstantial evidence to infer guilt.
Issue: Was the behavior properly designated as “post offence conduct” and should the jury have been instructed to use it to infer guilt?
Reasons: Post offence conduct is only that conduct which is probative of guilt. (fleeing from the scene of the crime, failure to appear at trial,
attempts to resist arrest, assuming a false name, changing one’s appearance, hiding or disposing of evidence). The right to silence means that
individuals are under no obligation to assist the police; their silence, therefore, cannot be probative of guilt.
Hodgson (SCC 1988) Who is a person in authority?
Facts: Family of victim accuse perpetrator of sexually assaulting daughter; have a knife to prevent him from running. A makes a confession that
is subsequently admitted at trial. Issue: Does the CLCR apply? Were the statements made to persons in authority?
Held: CLCR doesn’t apply. Nothing to suggest that A subjectively believed the complainant’s family to have control over criminal proceedings. If
TJ is convinced that the person the statement was made to was not a person in authority but that it was obtained by reprehensible coercive
tactics, (violence or credible threats of violence), a jury instruction should be given about the weight that should be attached to such evidence.
Wells (SCC 1998) If CLCR doesn’t apply, TJ can exclude where PE > PV (BCCA)
Facts: Dad contacted police to try to trick A into confessing to sexually assaulting his kids. Didn't work, so dad held bread knife to throat to get
the statement. BCCA said it was open to TJ to exclude such evidence where PE>PV.
Grandinetti (SCC 2005) Person in authority has to be legitimate (lawful) authority
Facts: PO tried to get confession by posing as elaborate international crime outfit. Said they could influence prosecution.
Held: Person in authority means legitimate authority. Undercover cops posing as criminals with access to corrupt police not sufficient to trigger
the CLCR. Otherwise…dealing with organized crime would be WAY harder.
Oickle (SCC 2000) Leading case on CLCR
Facts: During investigation of 8 fires, A agreed to a polygraph. Test took place in a motel; police audiotaped the events. A informed that while the
interpretation of the polygraph results was not admissible, anything he said was admissible — informed of all his rights. He failed the test, was
questioned for a couple hours, appeared emotionally distressed; admitted to setting the fire to his fiancée’s car and provided the police with a
statement. Later he confessed to setting seven of the eight fires – seen crying with his head in his hands.
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Issue: did the police improperly induce A’s confessions through threats/promises/atmosphere of oppression, such that a reasonable doubt was
raised as to the voluntariness of his confessions? No.
Reasons: The confessions rule has twin goals: To protect the rights of A without unduly limiting society’s need to investigate and solve crimes.
Court says that they want to review the CLCR because of the confusion and because of wrongful convictions. The CLCR is concerned with
voluntariness, and this concept overlaps with reliability: a confession that is not voluntary will often be unreliable. In this case, A’s confessions
were completely voluntary and reliable. He was fully apprised of his rights at all times, he was never subjected to harsh, aggressive, or
overbearing interrogation, he was not deprived of sleep, food, or drink, and he was never offered any improper inducements that undermined the
reliability. Abuse of trust argument fails because police are allowed to be nice in their investigations. Threat to fiancé argument fails because no
causal connection at all (timing) and no real threat. Police can tell lies (i.e. overemphasizing the accuracy of polygraph tests) as long as the
trickery doesn’t shock the conscience of the community.
Rex v. St. Lawrence: if the making of an otherwise inadmissible confession leads the police to real evidence (i.e. the gun), that evidence is
admissible and the fact that A knew it was there is admissible. Rationale here is reliability. “I threw the gun in the river” – not admissible. But if he
says “the gun is in the river” that can go in because it’s directly confirmed by the finding of the gun in the river. Nb: this rule isn’t much of a rule
anymore. Charter has superseded this and the CL has recognized that CL confessions rule isn’t JUST about reliability – it’s also about fairness.
Sweeney (SCC 2000): Inadmissible statement revealed a gun.
Issue: has the CL or the Charter changed the rule in Rex v. St. Lawrence? SCC said probably, but decided it on the basis that s.7 was triggered.
Spencer (SCC 2007) Inducement must be so strong that it overbears A’s will to remain silent
Facts: A charged with 18 robberies. While in custody, PO interviewed him for 8/9 hours. A tried to obtain a more lenient treatment for his gf so he
confessed to some robberies. He was promised a visit with his gf if he confessed to the rest; after the visit he confessed to all the robberies.
Issue: was the confession voluntary? Yes, A’s will cannot be said to have been overborne. TJ made no error in concluding that A’s statements
were voluntary and thus admissible. No offer of leniency was made for the girlfriend. The promise of a visit with gf was not a strong enough
inducement to render the statement’s inadmissible. It is also relevant that A was aggressive, mature, and savvy – he tried to secure deals with
the police. These are factors that can be considered in a contextual analysis.
Dissent (Fish): The “will overborn” standard is too high – it should be that the will of the detainee must have been overborne in the sense that he
would not otherwise have given a statement but was persuaded to do so in order to achieve an expected result. TJ did not give enough weight to
the most important consideration: the quid pro quo. In this case there was an implicit threat (that his girlfriend would be charged) and an implicit
promise (of a visit and of leniency) that rendered the statement inadmissible.
Calder (SCC 1996) Once a prior statement is ruled inadmissible under s.24(2), only in very limited circumstances will a fresh ruling be
required, if involuntarily under CLCR can’t be used at all
Facts: Circumstantial evidence about PO trying to solicit prostitution. He originally said that he wasn’t in the area, then on the stand he said he
was in the area. There was a s.10(b) breach regarding the earlier statement.
Issue: Crown wants to CE A on the previous statement that has been ruled inadmissible under s.24(2) because of the breach. Crown says the
circumstances have changed and that they just want to use it for impeaching credibility. Defense argues that the exclusion of evidence under
s.24(2) is like the CLCR – once a confession is ruled inadmissible it’s inadmissible for all purposes. Crown counters that the CLCR is based on
reliability and voluntariness. Here there is nothing that would have made the earlier statement unreliable.
Majority: Cannot CE on the previous statement. The CLCR is about reliability but it is also about fairness, but anyway the analogy is not that
helpful because the under s.24(2) is about the administration of justice being brought into disrepute. Destroying A’s credibility via the statement
will usually have the same effect as use of the same evidence in the Crown case in chief for the purpose of incrimination. It will only be in very
limited circumstances that a change in use as proposed in this case will qualify as a material change of circumstances that would
warrant reopening the issue once evidence has been excluded under s. 24(2).
La Forest (concurring): Goes further to say that there are no circumstances that would warrant re-opening the issue of admissibility.
McL (and Doherty at ONCA) (dissent): There is a difference between statements ruled out because of CLCR and those excluded because of
non-compliance with Charter. It may be seen as unfair to tender against an accused as substantive evidence a statement which the state
obtained from him in violation of his Charter rights. However, when A chooses to take the stand and place his credibility in issue, can’t really say
that it is unfair to permit the Crown to CE him on his prior inconsistent statement.
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The privilege against self-incrimination, pp. 596-612 and R.v. Nedelcu (SCC)
S.5(1) No witness shall be excused from answering any question on the ground that the answer may tend to criminate him, or may tend to
establish his liability to a civil proceeding at the instance of the Crown or of any person.
(2) Where with respect to any question a witness objects to answer on the ground that his answer may tend to criminate him, or may tend to
establish his liability to a civil proceeding at the instance of the Crown or of any person, and if but for this Act or the Act of any provincial
legislature, the witness would therefore have been excused from answering the question, then although the witness is by reason of this Act or the
provincial Act compelled to answer, the answer so given shall not be used or admissible in evidence against him in any criminal trial or other
criminal proceeding against him thereafter, other than a prosecution for perjury or for the giving of contradictory evidence.
s. 13 of the Charter: A witness who testifies in any proceedings has the right not to have any incriminating evidence so given used to incriminate
that witness in any other proceedings, except in a prosecution for perjury or for the giving of contradictory evidence. (automatic protection!)

At common law, the privilege against self-incrimination is purely testimonial (only arises at trial), comprising 2 branches:
1. Non-compellability of the accused at trial
•
•

An essential CL principle preserved by CAE s.4, and constitutionalized by s.11(c) of the Charter.
Today, the accused is competent for the defence but not compellable.

•

TJ had to investigate claim; if satisfied; witness didn’t have to answer the question. Canada abolished this right in 1890s,
legislating a statutory protection as a tradeoff: s.5, CEA — the witness must answer the question, but that answer may not be
used against them in subsequent proceedings, unless they are being prosecuted for perjury.
No longer any inquiry into whether the privilege was validly invoked, for the witness only needs to apply for protection under s.5.
Section 13 of the Charter, s.13 now affords automatic protection to the witness.

2. Right of witness at common law to refuse to answer a question that would tend to incriminate them

•

“Incriminating evidence”:
There is a distinction between innocuous and incriminating testimony; only the latter invites s.13 protection. (Nedelcu)
The only moment in time relevant to the assessment of the incriminating nature of the evidence is the 2nd proceeding (s.13 does not
require that the incriminating character of the evidence be evaluated in the first proceedings) (Dubois)

•
•

“Any other proceeding” includes:
A retrial of the same offence (Dubois); Bail hearing, preliminary inquiry, and a voir dire within a trial
Independent proceedings such as civil trial (including discovery) or an admin proceeding which follows the formal rules of evidence

•
•

Purpose: to protect individuals from being indirectly compelled to incriminate themselves, to ensure that the Crown will
not be able to do indirectly that which s.11(c) prohibits – using A as a crown witness during his own trial (i.e. the next
trial); Also relates to the presumption of innocence 11(d) – A can’t be conscripted to help the Crown in discharging its
burden of establishing guilt BRD.
Automatic Protection Afforded By S.13
At T1 you
are:

At T2 you
are:

A
A

Do you
testify at
T1?
Yes
Yes

Witness
Witness

•
•
•
•

A
A

Do you
testify at
T2?
No
Yes

Can T1
testimony be
used at T2?
No
Yes, for any
purpose
(Henry)

Yes

A

No

Yes

A

Yes

No (except for
perjury)
Depends

From what case?
Dubois, upheld in Henry
Manninon ruled the opposite of this and was overruled by Henry
Kuldip ruled that this was admissible for credibility purposes if
the purpose of cross-examination was to prove the accused
changed stories between trials. Henry eliminated distinction.
Noel, upheld in Henry
Nedelcu — testimony can be used if not ‘incriminating’
(solves the problem of the lying witness); but can only be used
for impeachment purposes.

1st Row: the testimony is not allowed at the 2nd trial is because it amounts to A being conscripted against himself.
It would violate the right to be free from self-incrimination protected by s. 13.
2nd Row: Henry overruled Manninon, which had excluded T1 testimony where A took the stand at T2. “The
compulsion, which lies at the root of the quid pro quo which in turn lies at the root of s.13, was missing.”
Henry: all prior compelled testimony “off limits” in subsequent proceedings. Nedelcu: only incriminating.
Evidence remains subject to general exclusionary discretion (PE>PV)
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Henry (SCC 2005) If A testifies at trial #2, A’s testimony from trial #1 can be brought up
Facts: Grow op, victim killed with duct tape and body dumped. On re-trial, A makes up different testimony than their testimony at the first trial.
Issue: Can the testimony at the first trial be used to show the contradiction?
Held: Yes. A loses the protection of s.13 b/c prior testimony compelled; but rule continues to apply to prior compelled testimony.
Dubois (SCC 1985) Court defines the scope of s.13
Facts: At T2 the crown read in A’s testimony from T1, but A did NOT take the stand at this second trial.
Issue: When A takes the stand at T1, but not T2, can the Crown adduce evidence of his testimony from the first trial? No. That essentially would
compel A to testify at trial 2. Should not be able to do indirectly what you cannot do directly.
Reasons: S.13 relates to the right of non-compellability 11(c) and the presumption of innocence 11(d) of the Charter. If the Crown is permitted to
read in the prior testimony at T2 when A is not testifying at T2, A is being conscripted to help the crown in discharging its burden of “a case to
meet” and is thereby denied his or her right to stand mute until as case has been made out. To allow the crown to use, as part of its case, A’s
previous testimony would, in effect, allow the crown to do indirectly what it is estopped form doing directly by s.11(c) – compel A to testify. If the
crown can prove all or parts of its case by using prior testimony of A, it would be tantamount to using A as a crown witness during his own trial
Mannion: At T2, Crown wants to CE A on his testimony at T1. Held: No (unanimous) They focus on the purpose of the CE. Foster: They should
be focusing on purpose of s.13 which is to protect you from being compelled, and you weren’t compelled initially! You voluntarily took the stand.
Kuldip: At T1, A testifies. At T2, A testifies again. A CE designed to incriminate and a CE designed merely to challenge credibility are two
different things. A can be CE about his testimony at trial 1 for the latter type of CE. Foster: this is a ridiculous distinction. Questions: Does Kuldip
mean that as long as you’re CE on a collateral issue, it’s ok? Or can you CE on anything as long as jury warned that it can only go to credibility?
Noel: Two trials, A testified at both. 1st trial is actually his brother’s trial where A was a witness (therefore gets s.13 protection automatically and
claimed specifically s.5 protection). Says incriminating things. Brother acquitted; A is charged. Crown argues that the CE is only going to A’s
credibility, on the authority of Kuldip (not the truth). Held: CE went to the heart of the guilt of A and should not have been permitted.
Henry (SCC 2005) Rules for & scope of s.13
Facts: A testifies at T1 and T2. Is CE at T2 and claims this use of prior statements violates s. 13 of the Charter.
Issue: Were As protected by s.13? No.
Reasons: The protective policy of s. 13 must be considered in light of the countervailing concern that an A, by tailoring his or her testimony at
successive trials on the same indictment, may obtain an unjustified acquittal, thereby bringing into question the credibility of the trial process
itself. Effective CE lies at the core of a fair trial. Thus, if A does not testify at his trial, his testimony from an earlier proceeding cannot be used
against him at that trial. Even if A does testify at his trial, his testimony from an earlier proceeding cannot be used against him at that trial if he
was compellable as a witness at the earlier proceeding. Dubois is left intact: testimony from T1 cannot be used at T2 as part of the Crown’s case
in chief. But if you choose to testify at T2, s.13 is not engaged because the earlier testimony was not compelled and you can be CE on the issue.
Mannion is jettisoned completely. Court acknowledges that the distinction between credibility and guilt from Kuldip is ridiculous. It’s always about
incrimination. You can’t argue that the CE should be allowed because it’s just about credibility.
Nedelcu (SCC 2012) If prior testimony is innocuous (not incriminating), it is admissible to impeach (but to incriminate).
Facts: After a serious motorcycle accident, Nedelcu faced criminal charges and a civil suit. At discovery, claimed he had no memory of the
events. At his criminal trial 14 months later, he gave a detailed account of the accident. Crown CE Nedelcu on the inconsistency. Convicted.
Issue: can Nedelcu be CE on his prior testimony, or is he protected by s.13? Applying Henry will lead to an unpalatable outcome, allowing a liar
to change his story without consequence at his trial.
Held: Majority and minority disagree on when prior compelled testimony becomes “incriminating” and engages s. 13.
Majority (Moldaver J.): distinction between incrimination and impeachment, thought to be abandoned in Henry, remains. Prior testimony used
only to impeach is admissible. Prior testimony that incriminates is not. Because the Crown used Nedelcu’s discovery evidence to test his
credibility and nothing else, his prior testimony was not incriminating evidence.
Minority (LeBel J.) rejected the distinction between “incrimination” and “impeachment,” finding this test was overly complex and potentially unfair
to an accused. It found the majority decision incompatible with Henry.

•
•

Derivative Use Immunity – S.7 and the privilege against self-incrimination
Use Immunity: S.13 of the Charter (and s.5 of the CEA) requires the Crown to not use incriminating testimony
in subsequent proceedings. However, an issue arises to as any evidence, suggesting that an accused has
committed a crime, found pursuant to the testimony from the first trial.
Derivative Use Immunity: the Crown invokes the residual protections of s.7 to protect against any derivative
use of testimony privileged by s.13 of the Charter and/or s.5 of the CEA.
o “When the state is trying to use evidence against A that it would not have found but for the earlier
compelled testimony, s. 7 of the Charter may provide a derivative use immunity” (R. v. S.(R.J.))
o Immunity can be seen as stemming from reading s.7, 11c, and 13 together
o Test: “Practically speaking, could the evidence have been located without the statement” or “would the
evidence, on the facts, have otherwise come to light?”
o Burden: Crown must prove test on a BoP. If Crown meets burden, evidence is admissible
§ Although burden is formally on A (for it is the claim of a right), if A shows a plausible connection
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•

between statements they made before and new evidence found, the Crown will have to prove
on a BoP that the evidence would have been discovered, even without the new evidence
Nb.: Not a solid exclusionary rule; the law is in flux. However, it is acknowledged that while s.13 only protects
statements, and not evidence found on the basis of these statements, s.7 might offer protection.
o Nb.: If the evidence is protected under s.7, you needn’t do a s.24(2) test.

•

Constitutional Exemptions
o
o
o
o

You can quash a sapina if the predominant purpose is to put you on the stand so that you will incriminate yourself.
There may be situations where use immunity (s.13) and derivative use immunity (s.7) will still not protect your privilege from
incriminating yourself.
Only A cannot be compelled to testify. But an ordinary witness can ask for the same constitutional protection — for use
immunity and derivative use immunity are inadequate in the circumstances.
E.g. You have a suspect, you are sure to charge them with some serious offence, then you use some other serious avenue
to get them under oath — e.g. a public inquiry. So you must get them under oath at a proceeding where they are not the
accused to gather evidence against them. They may have s.7/s.13, but that still might not be enough.

Readings: CB, Chapter 8, ss. 11(c), 11(d), 13 and 24(2) of the Charter; CEA, s. 5; the note on R. v. Coté in the online
Supplement; and R. v. Nedelcu, 2012 SCC 59 on the course website (approx. 122 pages, exclusive of R. v. Nedelcu).
[P&S, chapters 8 & 9]
Sections 7, 8, 9 and 10 of the Charter are at CB 539-40.
Sections 11(c) and 11(d) of the Charter are at CB 67.
Section 24 of the Charter is at CB 539.
CEA s. 5 is at CB 596-597.
Section 13 of the Charter is at CB 597.
----------
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Privilege and Related Issues
•
•

General
As a rule of evidence, privilege arises at trial and belongs to a witness, who although required to take the stand,
may refuse to answer certain questions or produce certain documents.
Privilege does not facilitate the fact-finding process; indeed, it leads to the loss of otherwise relevant and reliable
information. Accordingly, privilege must be exceptional.
o
o
o
o

•
•

•
•

It is the quintessential example of an extrinsic exclusion of evidence; excluded to protect a relationship (solicitor-client
privilege) or social process (litigation privilege).
Wigmore: “the trend of the day is to expand them as if they were large and fundamental principles, worthy of pursuit into the
remotest analogies”; However, “the investigation of truth and the enforcement of testimonial duty demand the restriction, not
the expansion, of these privileges.”
Privilege vs. Confidentiality: privileged info is generally confidential; but what is confidential is not necessarily privileged.
Privilege vs. Competency: you can only get to privilege once a witness is found competent/compellable.

Waiver: the only person who can waive the privilege is the person who holds the privilege.
Is the communication privileged? (McClure)
If a relationship falls within a traditionally protected class, the information is presumptively inadmissible.
The other party must show why the communications should not be privileged.
o Includes: S/C privilege; police informant privilege; spousal privilege; litigation privilege
Other confidential relationships (such as doctor-patient or religious communications) are not protected by a class
privilege but may be protected on a case-by-case basis. The Wigmore test governs.
Gruenke and Ryan indicate that it is VERY unlikely the courts will recognize a new class privilege (a new class
works against the trend toward allowing in as much relevant/reliable evidence as possible). It is accordingly very
difficult to succeed on a case-by-case privilege.
o Rationale: principle of full disclosure in civil cases and full disclosure by the Crown in criminal cases is a
strong counterweight to an argument in favor of expanding privilege.
o Conversely, the protection of privacy, strengthened by the Charter, may demand expanded privilege.
o Certainty has been subordinated to flexibility, at least in this context **effect of moving away from set
categories to principles**

Case-by-Case Privilege
•
•
•

Relationships that are not protected by a class privilege may still be protected on a “case-by-case” basis.
Rationale: There are some situations where we expect confidentiality even without a recognized class privilege.
Examples: doctor-patient; psychologist-patient; journalist-informant; religious communications
o No class privilege for religious communications (Gruenke)
o No class privilege for psychiatrist-patient communications (Ryan)
o No class privilege for journalist-informer communications (National Post)

Test: Wigmore, applied by SCC in Slavutych
1. The communications must originate in a confidence that they will not be disclosed
2. Confidentiality must be essential to the full and satisfactory maintenance of the relation between the parties
3. The relation must be one which in the opinion of the community ought to be sedulously fostered
4. The injury that would inure to the relation by the disclosure of the communications must be greater than the
benefit thereby gained for the correct disposal of litigation
a. This step is basically a cost-benefit analysis around disclosure
b. This criteria is where all the work happens, where most cases fail (National Post)
c. Nb.: the need to get to the truth and avoid an unjust verdict by not granting privilege is perhaps less
important of a consideration in a civil context versus a criminal context (Ryan)
d. Should consider privacy interests, especially in a sexual assault case (Ryan)
à If ALL criteria are met, then privilege should attach
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à Issue: people will not know ahead of time if privilege will apply, so it does not really encourage open
communication – which is really the goal of privileges
à Note: Wigmore created the criteria to link CLASS privileges, not to establish a case-by-case test for privilege
Partial Privilege: case-by-case privileges can be partial (Ryan)
• Degree of protection conferred depends on what is required to strike the proper balance between the interest in
protecting the communication from disclosure and the interest in proper disposition of the litigation
• Partial privilege may signify that only some of the documents in a given class must be produced
Slavutych v. Baker (SCC 1976) Wigmore criteria for case-by-case privilege outlined and applied
Facts: App = associate professor; president recommended dismissal, sent letter outlining complaints, including a tenure form sheet marked
“confidential” where App gave candidate a bad review on the promise of confidentiality. Arbitration board found sufficient grounds for dismissal.
Issue: did the arbitrators err in considering the tenure form sheet as grounds for dismissal? Yes.
Reasons: Court applies the Wigmore criteria: (1) Communications originated in confidence, as confidence was stressed in the very words of the
form. (2) Confidentiality was essential to the operation of a procedure where fellow members of the university staff were requested to give their
opinions as to tenure. (3) In the interests of the university community that the relationship btw colleagues be fostered (but you can also think
about this in terms of a wider community! Ie. Society’s interest) (4) The interest regarding proper procedures for dismissal (i.e. want as much info
as possible) do not outweigh the interest of preservation of the confidential nature of the communication.
Gruenke (SCC 1991) No class privilege for religious communications. To create a new class privilege, the policy reasons must be as
strong as they are for SC privilege
Facts: Crown wanted to adduce evidence of communications btw A and her pastor and church counselor after the death, which involved
discussion about her involvement in the murder.
Issue: Should a common law prima facie privilege for religious communications be recognized? If not, can these conversations be afforded caseby-case privilege? No on both.
Arguments: Appellant made a “legal practice” argument, noting the huge judicial reluctance to interfere in these communications, judges bend
over backward to not have to force someone to reveal these communications; argues that this is evidence of a general CL privilege. This
argument fails because when it comes down to the “forensic crunch” there must either be a privilege or not.
Class privilege issue: In this case, a class privilege for religious communications should not be recognized – the policy reasons which underlay
the treatment of SC communications as a class privilege are not present for religious communications. SC privilege is based on the fact that the
relationship is essential to effective operation of the legal system. Religious communications are not inextricably linked with the justice system. Is
this really the purpose of class privileges? Think about spousal privilege…is that really about the justice system?
Case-by-case privilege issue: Applies the Wigmore criteria. (1) The communications did not originate with an expectation of confidentiality –
there is evidence that the pastor and counselor were unclear as to whether they were expected to keep A’s conversation confidential, A did not
approach them on the basis that the communications were to be confidential, A said she was going to turn herself into the police anyways.
Concurring in Result, disagreeing in Law: L’Heureux Dube: Finds that religious communications should be a class privilege but that here the
info was not intended to be confidential so it is not covered. Society wants to encourage the creation and dev’t of spiritual relationships, and in
order to do this, individuals must have a certain amount of confidence that their religious confessions, given in confidence and for spiritual relief,
will not be disclosed. If no privilege is recognized, the relationship between clergy and parishioners may not develop, resulting in a chilling effect
on the spiritual relationship within our society. This should address parts 3 and 4 of the test. Agrees that part 1 of the test not met here.
Ryan (SCC 1997) Partial privilege recognized; shows how unlikely the SCC is to recognize new CLASS privileges – and even the
reluctance for case-by-case privileges
Facts: A brought a civil suit for damages against Ryan for injuries sustained as a result of sexual assaults. Ryan admitted the conduct, but
denied causation. A sought psych help from another doctor and expressed concern that the discussions would remain confidential. Psych
assured her of confidentiality. Ryan wants the psych’s notes disclosed. The BCCA ordered disclosure of the notes of the conversations, but
limited disclosure in various ways. Issue: Are the psych’s notes protected by privilege from disclosure? Partial privilege is appropriate.
Reasons: The court wants to keep privileges CL-based (not constitutionalize them…probably the only one that has a constitutional tinge is SC
privilege) Partial privilege depends on what is required to strike the proper balance btw the interest in protecting the communication from
disclosure and the interest in proper disposition of the litigation.
Case-by case privilege: Court applies the Wigmore test. (1) communications were made in confidence (just b/c P and psychi recognized that
the court may order production in the future doesn’t get rid of the fact that this was confidential – indeed this is always going to be the case with
case-by-case privileges!) (2) Confidentiality is essential to the relationship and the effectiveness of therapeutic relations. (3) The community
ought to foster the relationship – victims of sexual abuse suffer serious trauma that needs to be treated. (4) But must balance the interests
served by protecting the communications from disclosure against the interest of pursuing the truth. There is a compelling interest in protecting the
communications – potential of injury to the relationship, the effect of no privilege on the ability of other ppl suffering from similar trauma to seek
help, the privacy interest of the person claiming the privilege. However, we also want to avoid an unjust verdict. Thus partial privilege was
appropriate. Impact: The case-by-case approach led crisis centers/relief centers to destroy records at first and then just stopped taking records
because it wasn’t certain that they’d be confidential. Compare to the US that has a blanket privilege for psych-patient records
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•
•
•

•

Solicitor client privilege
Solicitor/client privilege is both a rule of evidence and a substantive rule of law, giving a person protection form
disclosure of evidence outside the trial setting: Descoteaux; can be asserted before trial in some circumstances.
Oldest and most important privilege, designed to protect confidential communication between a lawyer and a
client: “Highest privilege known to the law” (Smith), “As close to absolute as possible” (McClure)
Rationale: (1) To preserve the relationship of trust between lawyers and clients; (2) To preserve full and frank
communication between lawyers and clients; (3) To preserve the existence and effective operation of Canada’s
legal system
Requirements (Solosky)
1. The communication must be between a lawyer and client (includes the lawyer’s agents; needn’t be formal retainer)
2. The communication must entail the seeking of legal advice
o

Gov’t and in-house lawyers must distinguish between when they are acting as lawyers and when they are acting as
bureaucrats or corporate employees. (Pritchard)

3. The communication must be intended to be confidential (consider who is in the room)
o
o
o
o

•

Privilege belongs to the client; thus the client may authorize his solicitor to disclose the information
Implied Waiver: Campbell — POs in reverse sting; advised by in-house lawyer of legality. SCC says you must reveal advice
if relying on it as defense to entrapment. Asserting defense constitutes a waiver.
Protects communications made to employees or contractors of the lawyer/firm (secretary, students)
Protects communications made to agents of the lawyer (doctors, specialists)

Nb: A lawyer is not a safety-deposit box: privilege cannot be used to shield the client from disclosing otherwise
non-privileged material (Eg: Paul Bernardo videotapes: Lawyer picked up and held tapes from A’s house; tapes pre-existed SC
relationship and ultimately had to be turned over to the Crown (Note: the discussions about retrieving the videotapes were privileged)

•

•
•
•

•

Duration: Forever, except for wills which are intended to be released upon death.
Exceptions to Solicitor-Client Privilege
Criminal Purpose
Legal advice must be “lawful” to attract protection. If the communications are in themselves criminal, they are not
protected. If your client is consulting with you in order to facilitate a criminal act or if you are a co-conspirator, the
privilege doesn’t attach. Look at the client’s legal intent.
Rationale: such statements do not come within the ordinary scope of professional employment and, given their
dishonesty, are not made in confidence (Cox and Railton)
Foster: this isn’t really an exception because the privilege never actually attached.
Public Safety
The solicitor/client privilege will be set aside if there an imminent risk of serious harm to an identifiable
person/group, for the reason that the importance of the privilege is overcome by the need to protect public
safety. Three criteria are necessary for the public safety exception (Smith v. Jones) Nb.: no duty to report.
1. Clarity of risk
•
•
•

Refers to the likelihood that the risk will happen
Identifiable group at risk = a group or person must be ascertainable. The threatened group may be large (e.g. prostitutes in
the downtown east side of Vancouver)
Risk = is their evidence of long-range planning? Has a method for affecting the specific attack been suggested? Is there a
prior history of violence? Are prior assaults or threats similar to that which was planned? Has violence increased in severity?

2. Seriousness of the risk
•

It must be a risk of serious bodily harm or death (can include psychological harm)

•
•

This is the most flexibly applied factor. If clarity and seriousness are high, imminence will be found.
The nature of the threat must be such that it creates a sense of urgency. Courts have been flexible on this (in Smith – the guy
is already heading to jail, so the danger will only happen following his release)

3. Imminence of the danger

•

The disclosure of the privileged communication should be limited as much as possible – the judge should strive
to strictly limit disclosure to those aspects of the report/document which indicate that there is an imminent risk of
serious bodily harm or death to an identifiable person/group. (Smith — see Major J., dissenting below)
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Smith v. Jones (SCC 1999) Test for the public safety exception to SC privilege
Facts: Jones charged w/aggravated sexual assault of a prostitute; lawyer referred him to psych (Dr. Smith); lawyer told Jones that consultation
was privileged. Jones told Dr. about his plan to find a victim prostitute, make her his sex slave, and kill her; said he would do this to other victims
as well; Dr. told lawyer that, in his opinion, Jones was dangerous and would commit future offences unless he received future treatment. When
Dr. learned that the judge would not be advised of his concerns, he filed an application to have communications disclosed under the public safety
exception to SC privilege. Issue: can the communications between Jones and Dr. Smith be disclosed? Yes.
Reasons: Even though the SC privilege is very important, it is not absolute – danger to public safety can, in appropriate circumstances, provide
justification for displacing the privilege. In this case, there was a clear danger to an identifiable group (prostitutes), as Jones specified the method
of attack, had planned the attack, and there were prior acts that mirrored the potential act of threatened future harm. It was clear he intended to
act again. It was a serious and imminent danger – Jones admitted that he had breached bail and continued to visit the area where he knew
prostitutes were. Thus, the SC privilege attaching to the doctor’s report must be set aside.
Dissent (Major J.) — Disagreed on the amount of information that was released. The disclosure of the communications should be limited to only
part of the report – the danger posed by A can be adequately addressed by the expression of that opinion by Dr. Smith – without disclosing
Jones’s confession. The breach of the privilege must be as narrow as possible.

•
•

Innocence at Stake
Solicitor/client privilege will yield to A’s right under s.7 of the Charter to make full answer and defense, where it
stands in the way of an innocent person establishing his or her innocence.
There is a two-stage test for the exception (Brown). Due to the stringent nature of the test, only in rare
circumstances will the information be disclosed (Brown)
o Stage 1 (threshold): A must establish on an evidentiary basis that the content of the info he seeks from
the solicitor-client communication is not available from any other evidence that would be admissible
at trial and that A is otherwise unable to raise a reasonable doubt (and the evidence could raise a
reasonable doubt)
§
§
§
§
§
§

Basically A must argue that they have no other defense available
In Brown, A failed to meet threshold since evidence was available from another source (the girlfriend)
If there is some evidence on which a reasonable jury, properly instructed, could acquit, then the McClure
application must be denied
Procedurally: the McClure application should be delayed until the end of the Crown’s case – this allows TJ to better
assess the strength of the Crown’s case and to determine whether A’s innocence is in fact at stake. If TJ believes
that the Crown has failed to prove its case BRD the application should be denied
Issue: it puts the defense lawyers in a position of having to argue that their case is not strong enough to avoid
conviction – if they fail in getting access to the privileged information, they have prejudiced their position by
denigrating their own case.
If the threshold test is not met, the privilege stands and the judge need not go further. If the threshold test has been
satisfied, the judge should proceed to the next stage of the test

o Stage 2: TJ should examine the communication to determine whether, in fact, it is likely to raise a
reasonable doubt as to the guilt of A.
§
§
§
§
§
§

The burden is stricter than that in the first stage (which was if it could raise a reasonable doubt)
The communications at this stage are only for the eyes of the judge
The quality of the evidence is not a factor
The communications must be the only way for A to raise a reasonable doubt as to his guilt – it cannot be ordered to
bolster or corroborate evidence that is already available to A
The evidence must go directly to one of the elements of the offence – It cannot be ordered to bolster or corroborate
evidence that is already available to A
It cannot be ordered to advance ancillary attacks on the crown’s case – eg: impugning the credibility of a crown
witness (Foster: this is unduly restrictive. Credibility is often central to the trial)

If the innocence at stake test is satisfied, the judge should order disclosure of the communications that
are likely to raise a reasonable doubt. (Technically, you could do the PA to hearsay now, but there
wouldn’t be much of a problem.)
If A meets the test, only the information that is ABSOLUTELY NECESSARY should be disclosed (Goodis) and
the person whose privilege has been set aside is granted both use and derivative use immunity for the
communications in any subsequent prosecution against him or her (McClure, Brown)
o McClure applications can be made at multiple times during the trial (Brown)
o This rule is REALLY tough to meet, and the SCC says in Brown that the executive can fix wrongful
convictions via the Royal Prerogative (crazy?)
o

•
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Brown (SCC 2002) Clarifies the McClure test for the innocence at stake exception to SC privilege
Facts: Donna Robertson told detectives that her boyfriend, Benson, told her that he was the person who had killed the victim; said Benson had
confessed to his lawyers. Police investigated Benson, found nothing. A charged with the murder. A made a McClure application to disclose
communications between Benson and lawyers. Issue: can communications be admitted under a McClure application? Held: No.
Reasons: Content of the information is available from another source – Donna Robertson’s testimony. Unclear whether this testimony would be
admitted as an exception to hearsay – TJ should have had a voir dire instead of assuming it was inadmissible hearsay (perhaps it could have
been admitted under the PA, though not likely) Nb.: The statement to the lawyers would be hearsay too! But under PA would probably be seen
as more reliable. Brown could have raised a reasonable doubt – the evidence against him was not that good and it was speculative whether the
Crown could have proved its case. In-Custody Informer Committee said that they wouldn’t decide about the informer’s evidence until the court
decided about the SC privilege. Clearly wrong – court needs to know all of Crown’s evidence BEFORE deciding innocence-at-stake exception.
Foster: Before court even got to the innocence-at-stake exception, TJ should have inquired about whether Benson waived the SC privilege by
sharing the info with 3P (girlfriend).

62

Litigation privilege and dispute settlement privilege [pp. 647-658]
•

•

•
•
•

Litigation privilege protects communications between a lawyer and 3rd persons, including work done by a lawyer
in preparation for litigation (witness interviews, legal research), if litigation was commenced or anticipated at the
time. The privilege only protects communications whose dominant purpose was for the use/advice on litigation.
Rationale: The privilege facilitates the efficacy of the adversarial process (Blank), allowing parties to litigation,
represented or not, to prepare their contending positions as best they can and in private, without adversarial
interference and without fear of premature disclosure.
Held by the client, can only be waived by the client.
Distinction Between Litigation and Solicitor/Client Privilege
In Blank, Justice Fish recognized that they are “distinct conceptual animals” and not “two branches of the same
tree.” Litigation privilege is separate and distinct from solicitor-client privilege in the following ways:
The rationales underlying the two privileges are different.
o Litigation privilege protects the efficacy of the adversarial process, whereas solicitor-client privilege
protects a relationship. Accordingly, litigation privilege generally ends when the litigation does, absent
any closely related proceedings. S/C privilege is forever and survives the termination of the relationship.
§

“At a minimum, it seems to me, this enlarged definition of “litigation” includes separate proceedings that involve the
same or related parties and arise from the same or a related cause of action (or “juridical source”). Proceedings
that raise issues common to the initial action and share its essential purpose would in my view qualify as well.”

o Litigation privilege, as its definition states, applies only in the litigation process. Solicitor-client privilege,
by contrast, applies any time a person seeks legal advice, whether or not litigation is involved.
o Litigation privilege protects any preparation for a case. Unlike solicitor-client privilege, it does not require
that communications be made in confidence. It thus includes communications with 3rd parties and noncommunicative materials.
§

•
•
•

“If the lawyer used legal knowledge, skill, judgment and industry in assembling the documents, then that is subject
to the litigation privilege. (Lyell v. Kennedy)” — This is somewhat unsettled.

o Solicitor-client is recognized as the “highest” privilege, not lightly to be overridden. Litigation privilege is
far more likely to be truncated.
Litigation must be interpreted broadly – includes separate proceedings that involve the same or related parties
and arise from the same or a related cause of action (same juridical source) (Blank)
In Blank, court stated that the privilege attaches to any communication for which the dominant purpose was
litigation (as opposed to the sole purpose or the substantial purpose.)
Exceptions:
o BCSC Rule 11-6 provides for notice of an expert’s testimony and the exchange of expert’s reports in
civil proceedings.
o Litigation privilege does not protect the disclosure of evidence of the claimant party’s abuse of process
or similar blameworthy conduct. The party seeking their disclosure may be granted access to them upon
a prima facie showing of actionable misconduct by the other party. (Blank)

Blank (SCC 2006) Privilege ends when litigation ends, dominant purpose of the doc must be for litigation
Facts: Crown laid 13 charges against A for regulatory offences, which were abandoned. Years later, Crown laid new charges and A sued. A
wanted the gov’t docs relating to the early charges; denied to him on SC privilege grounds.
Issue: Are the docs subject to litigation privilege? No – didn’t have the same juridical source.
Reasons: Litigation privilege comes to an end upon the termination of the litigation that gave rise to the privilege, absent any closely related
proceedings. Privilege may retain its purpose and thus its effect where the litigation that gave rise to it has ended, but related litigation is pending.
In this case, the documents requested were prepared for a criminal prosecution relating to environmental matters. That litigation has come to an
end. The civil action comes from a different judicial source and so it is unrelated to the litigation of which the privilege claimed was born.
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Informer privilege [pp. 658-669 and p. 60 of the online Supplement]
•
•
•
•

•
•

•

•
•
•

•

At common law, the identity of an informant is strictly protected from disclosure in any proceeding. This privilege
is subject to only one exception: to demonstrate the innocence of an accused in a criminal proceeding.
Its purpose is twofold. First, to promote a civic duty in the reporting of crime. Second, to protect the individual
information from retribution by criminals.
While Crown technically possesses the privilege, for they invoke it, the informer must consent to have it waived.
The rule not only protects the informant’s identity, but also any information that may implicitly reveal his identity
(Leipert). However, it does not protect the information provided where identity is not at risk to be divulged.
o But for anonymous tips, it’s impossible to determine which details of the info provided by an informer will
or will not result in that person’s identity being revealed; thus none of those details should be disclosed.
The privilege is very rigid. The court is not to balance the interests of the informer with that of accused, unless
information subject to informer privilege is necessary to demonstrate the innocence of the accused.
Because of Stinchcombe, the Crown has to disclose most everything except (1) material that is irrelevant and (2)
material that is privileged. For many informer cases, the Crown will claim that it is irrelevant who gave the tip. But
if the identity of the informer might be relevant, the Crown invokes the privilege, and the only way A can get it is
through the innocence at stake exception. (If this succeeds, very likely the Crown will stay the proceedings)
Exception: innocence at stake (Leipert)
A must show some basis to conclude that without the disclosure sought his/her innocence is at stake (note that
this test is less than the innocence at stake test from SC privilege)
o If such a basis is shown, the court may then meet (with Crown & informer) to discuss the innocence at
stake. Problem because A’s interests not represented, but this is done anyway.
o Three situations in which informer ID may be essential to innocence at stake (Scott)
§ If the informant is a material witness (A is prejudiced if they cannot have the informant testify)
§ If the informant acted as an agent provocateur in the crime [goes to defense of entrapment]
§ If A seeks to establish that the search was not undertaken on reasonable grounds and therefore
contravened the provisions of s.8 of the Charter (prof not aware of any cases on this)
If such a basis is shown, the judge will review the info to see whether it is necessary to prove A’s innocence.
If disclosure is necessary, court should only reveal what is necessary for proof of innocence
Before disclosure, Crown should have a chance to stay proceedings. There is one way around this:
o Scott: Judge looked like she was going to allow questions that would reveal the identity of an informant.
Crown stayed proceedings then revived them in front of different judge, who did not grant the disclosure.
Majority of SCC said that was okay.
The privilege applies in civil cases (Health Records) but there are NO exceptions to it in civil cases.

Leipert (SCC 1997) Innocence at stake exception for informant privilege; all info is protected - can’t edit the doc
Facts: PO received a tip from Crimestoppers that A was growing marijuana in his basement. TJ viewed the doc, edited out all the references to
the identity of the informer, and then ordered disclosure of the edited document.
Issue: was the defense entitled to receive the Crimestoppers document? No.
Reasons: Informer privilege is so important that it is not balanced against other interests except with regards to the innocence at stake
exception. In this case, the identity of the Crime Stoppers tipper was protected by informer privilege and so the police and courts were bound to
protect the identity of the informant from disclosure. The document should not have been disclosed, even after editing – impossible to know
whether the disclosure of the details that remained after editing might reveal the identity of the informer to A.
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Marital or spousal privilege [pp. 688-692]
4(3) No husband is compellable to disclose any communication made to him by his wife during their marriage, and no
wife is compellable to disclose any communication made to her by her husband during their marriage.
• The spousal privilege is a creature of statute. The privilege only arises when the spouse is competent.
o

•
•
•
•

•
•

Competency vs. Privilege: Competency may prevent the person from testifying at all, whereas privilege may permit or
require the person to testify, but they may refuse to answer certain questions under the privilege.

S.4(3) of the CEA only applies to husbands and wives legally married. The section only applies to
communications made during the marriage. It does not apply to statements made after or before the marriage.
S.4(3) does not restrict the privilege to confidential information; the privilege applies to all communications
between spouses (Foster: this makes no sense: the rationale behind all privileges is that the info is confidential!)
The recipient of the communication holds the privilege (the non-accused spouse). Accordingly, the decision
whether to assert or waive the privilege lies with the witness, not the accused.
The privilege is testimonial: communications intercepted by mail are not privileged (Rumping)
o BUT with wiretap evidence, the SCC held in Lloyd and Lloyd that the combined effect of s.4(3) of the
CEA and s. 189(6) of the CC (any info obtained by an interception that, but for the interception, would
have been privileged remains privileged and inadmissible (unless waived)) means that intercepted
wiretap communications between spouses are privileged.
§ Nb.: this isn’t what s.189(6) actually says (b/c at CL the intercepted info wouldn’t have been
privileged), but it’s what it meant to say!
Generally inadvertently disclosed communications would also be admissible, although the law now recognizes a
TJ’s discretion to uphold the privilege in this sort of case.
Jury instruction required (Zylstra): minimum requirement:
o
o

The privilege in s. 4(3) is a statutory privilege which all legally married witnesses are entitled to assert in a trial; and
The privilege is one that belongs to the witness, not the accused person, and, as such, the decision whether to assert or
waive the privilege lies with the witness, not the accused.
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Privacy Without Privilege
1.
2.
3.
4.

Disclosure: civil: mandatory disclosure, examination for discovery, etc.; criminal: one-way street (Stinchcombe) — Crown must make
disclosure of all evidence unless clearly irrelevant or privileged. Crown has no obligation to disclose evidence not in its possession.
Production: the accused must go to court to order a 3rd party to produce evidence, e.g.: records of rape relief centres; elaborate rules
for production developed and vigorously dissented; Parliamentary enacted own rules, reflecting the dissent, even though it was a
constitutional case—SCC held that the legislation is valid; CL—production of everything but sex cases; statute governs sex cases.
Admissibility—Just b/c Crown discloses evidence or it is ordered produced, does not mean it will be admissible.
Without Prejudice Communications: designed to encourage and facilitate settlement negotiations by protecting settlement
offers and discussions from being used as admissions against a party should the negotiations fail; also protects plea
bargaining conducted by counsel in criminal proceedings.
o “Without prejudice” is a sign that something is confidential and can’t be used in litigation.
o Rationale: promote settlement outside of court, and if we didn’t protect the negotiations people wouldn’t make offers.

Implied/Deemed Undertakings
•

Statements and documents disclosed on discovery are subject to an “implied undertaking” that they will not be
used by the other party for any purpose other than the present litigation.
o

o

•

•
•

Rationale is twofold: first, the discovery process in civil litigation is state-sanctioned; litigants are compelled to
reveal documents or answer questions on pain of being held for contempt of court. The court thus limits the use
of the compelled litigation to the present litigation. Second, litigants, on the understanding that they have this
protection, are more likely to be candid and forthcoming in their answers, answering truthfully and fully, which
improves the efficiency and accuracy of the civil process.
If the case settles, the oral and documentary information will never be released unless by court order.
But evidence obtained on discovery may be revealed in open court.
o

•
•

•

•
•

“The rule is that both documentary and oral information obtained on discovery, including information thought by one of the
parties to disclose some sort of criminal conduct, is subject to the implied undertaking. It is not to be used by the other parties
except for the purpose of litigation”; “whatever is disclosed in the discovery room stays in the discovery room unless
eventually revealed in the courtroom or disclosed by judicial order.” (Binnie in Doucette)
Exceptions: “unless and until the undertaking is (1) varied by a court order or other judicial order or (2) a situation of
immediate and serious danger emerges.”

You can’t use your own client’s examination for discovery as part of your case (inadmissible self-serving hearsay) – you can
only use the other side, for its truth (admissions) or to CE.

Sanction for Breach: contempt; also: stay of proceedings, denial of particular defence
Varying an Undertaking: A party who seeks to make use of discovery evidence for other purposes may make a
motion to the court seeking leave to do so. The court must be satisfied “that the interests of justice outweigh any
prejudice that would result to a party who disclosed evidence.” The applicant must demonstrate on a BoP the
existence of a public interest of greater weight than the values the implied undertaking rule is designed to
protect: privacy and the efficient conduct of civil litigation. (Juman v. Doucette)
Three situations where a court might vary the implied undertaking and order production:
1. Where there is a 2nd action involving the same or similar issues and parties
§ The prejudice to the litigant is “virtually non-existent and leave will generally be granted.” On the
other hand, courts have generally not favoured attempts to use the discovered material for
extraneous purposes or for actions wholly unrelated to the original proceeding.
2. Where something in testimony reveals a potential future crime (very similar to Smith v. Jones)
§ Concerns over public safety may well trump the implied undertaking rule. May be varied without
a court order. But concerns over self-incrimination speak to the need for greater protection.
3. Where someone says something in one examination for discovery and contradicts themselves at a
second: Henry, Nedelcu — may be used for impeachment purposes (see maj and dissent)
§ The implied undertaking rule ought not to shield contradictory testimony. “An undertaking
implied by the court (or imposed by the legislature) to make civil litigation more effective should
not permit a witness to play games with the administration of justice.” Juman v. Doucette
It is very rare that the court will order disclosure of discovery material at the request of a non-party (Juman)
There is no exception for past crimes because it’s unworkable in practice to assume opposing litigants would
engage in good-faith reporting (SCC, though BCCA really wanted one)
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Juman v. Doucette
Facts: Child-care worker sued. She is aware the police were investigating her as well and thus invoked s.5 of the CEA, the BCEA and s.13 of the
Charter. Also brought a motion in court to reaffirm there was an implied undertaking. The AGBC and the RCMP opposed it on four grounds:
• AGBC and the RCMP argued there was no implied undertaking rule in BC. Binnie said there was.
• Then they argued that there should be a good faith disclosure for reporting of crime. Binnie said no. Binnie was concerned the
authorities were trying to do an end run around the rules of evidence, when there were legal ways to get the information they were
looking for, mainly, a search warrant. In this case, it seems likely the police didn’t have RPG for search.
• The AG also made a statutory argument based on s.14 of the Child, Family and Community Services Act, which requires that a person
report a matter involving a child to the authorities. Binnie said in this case, someone had clearly already made a report. Now this is
about evidence, which wasn’t covered by the statute.
• Then the AG tried to analogize to SC privilege, which does have a crimes exception. Binnie said no. The implied undertaking rule is
meant to allow everyone (including criminals) to talk freely.
Note: Even if the POs get the transcript of discovery, they wouldn’t really be able to do anything with it. She would argue that her testimony was
compelled and that she should have derivative use immunity. This would apply to both incrimination and impeachment.

Readings: CB, Chapter 9 (approx. 125 pages), ss. 2(a) and 2(b) of the Charter, ss. 4(3), 37, 38 and 39 of the CEA, s. 9
of the BC Crown Proceeding Act; ss. 278.1-278.9 of the Criminal Code; and the question about R. v. Barros, 2011 SCC
51 in the online Supplement.
CEA s. 4(3) is at CB 688.
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PROOF WITHOUT EVIDENCE
Formal Admissions: a party may admit facts, thereby dispensing with the need for the other party to prove them.
Civil Proceedings
• A fact admitted in a civil proceeding is conclusive – submissions on the matter are no longer admissible because
they are immaterial (not at issue anymore)
• Rule 7.7 of the BCSC Rules: a party can serve a demand on the other side that they admit a fact. If the other
side refuses unreasonably, this can affect a cost order.
• Procedure: A formal admission may be made (Tunner v. Novak)—(1) By a statement in the pleadings or by
failure to deliver pleadings; (2) By an agreed statement of facts filed at the trial; (3) By oral statement made by
counsel at trial, or even by counsel’s silence in the face of statements made to TJ by opposing counsel with the
intention that the statements be relied on by the judge; (4) By a letter written by a party’s solicitor prior to the
trial; (5) By a reply or failure to reply to a request to admit facts
• Findings of fact founded on the concession made by counsel are treated as if proof of the relevant facts had
been tendered at trial (Tunner v. Novak)
• Prior to trial – many facts settled for reasons of efficiency and as a natural part of the negotiation process
Criminal Proceedings
• Admissions of fact in criminal proceedings are not necessarily conclusive; the formal admissions rule is
subordinated for concerns of (1) full answer and defense; (2) presumption of innocence; (3) proof BRD.
• If the accused wishes to dispute a previously agreed upon fact, it can become a disputed fact or a judge may
simply request more evidence; so evidence must be adduced to prove it.
o S. 655 CC: where A is on trial for an indictable offence, A may admit any fact alleged against him for the
purpose of dispensing with proof thereof short of pleading guilty for the offense (this was originally
brought in b/c at CL it appeared you couldn’t make admissions in criminal cases)
§ The crown must (99 times out of 100) accept the admission – they cannot withhold acceptance
in order to “prove a fact” by introducing prejudicial evidence.
§ If a fact is no longer at issue in the case as a result of this section, then evidence that is only
relevant to the matter no longer at issu, is not admissible.
§ Does the Crown then always have to accept A’s offer to admit a fact? A can’t admit a fact
unless the Crown alleges it against him. Thus the Crown has limited discretion; but if it’s an
important fact then they obviously need to allege it. Rarely, the Crown’s refusal to accept the
admission of a fact could be upheld if the defense is being too manipulative.
Guilty Pleas
• Definition: A formal admission of the facts necessary to establish the elements of the offence, as particularized
in the indictment; it is not an admission of any further facts that may be alleged by the Crown.
o S.724 CC: if the crown wants to rely on any facts outside of the guilty plea for the purposes of
sentencing, they must prove these alleged facts BRD at sentencing. (Nb.: strict rules of evidence do not
apply at a sentencing after a conviction or a guilty plea unless A objects.)
• 80-85% of criminal charges disposed by plea; w/o pleas, an the crim justice system would become overwhelmed
• The consequences of a guilty please are serious. The accused relives the Crown of their burden, waives the
right to a full answer and defense, gives up the right to remain silent, and gives up the right to a fair trial.
• Procedure (s. 606(1.1) CC); A court may accept a plea of guilty only if it is satisfied that the accused:

1) Is making the plea voluntarily
2) Understands that (1) the plea is an admission of the essential elements of the offence, (2) the nature and consequences of
the plea, and that (3) the court is NOT bound by any agreement made between A and Crown [a judge may accept a guilty
plea but then change the sentence – but this is rare because it would undermine the whole plea process]
3) Judge will listen to the facts and make sure that the foundational facts that are admitted to amount to the offence charged

Withdrawing a Guilty Plea Before Sentencing: possible but difficult à valid reason req. (see 606-1.1)
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1.
2.

3.
4.
5.
6.

7.

Judicial Notice of Facts
The acceptance by a court, without the requirement of proof, of any fact or matter that is so generally known and
accepted in the community that it cannot be reasonably questioned, or any fact or matter that can be readily
determined or verified by resort to resources whose accuracy cannot be reasonably questioned.
Categories
a. Adjudicative Facts: facts to be determined in the litigation between the parties
i. “who did what, where, when, how, and with what motive or intent”
ii. E.g. cows are domestic animals; cost of raising children increase as they grow older; relative
prices of certain goods; legal aid is available to eligible persons; police officers take notes;
refers to maps and calendars (readily verifiable and accuracy can’t be reasonably questioned)
iii. Krymowski SCC—dictionaries are a “source of indisputable accuracy” — [gypsy, roma]
b. Legislative Facts:
i. Relevant to legal reasoning & the law-making process and involves broad policy considerations;
ii. Not intended to assist in resolving questions of fact, but assists the court in findings of law,
which are not limited to the particular dispute but are of general social importance
iii. E.g. Using statistics re whether gun-related criminal activity was of pressing/substantial concern
iv. Controversy: legislative facts are amorphous and unlikely to be indisputable
c. Social Framework Facts: (1) provide a context for the judge to consider and apply the evidence; (2)
may be accepted by experts (where necessary) or by common knowledge in the community; (3) only
relevant if linked to particular evidence in the case
i. A hybrid of adjudicative and legislative facts—referring to “social science research that is used
to construct a frame of reference or background context for deciding factual issues crucial to the
resolution of a particular case” (L’Heuruex-Dube (1994) 26 Ottawa L. Rev 551)
ii. Definition: General explanations about society or human behavior—because such “social
context facts” are not specific to the parties in the particular case, does not intrude into
adversarial function in the same way as taking judicial notice of adjudicative facts.
iii. Expert Evidence often necessary (e.g. battered women’s syndrome in Lavelle)
iv. Find: SCC rejected accused’s argument of judicial notice of social framework that jury would be
unduly prejudiced against those charged with sexual offences
Effect: dispenses with the need for proof of facts that are clearly uncontroversial or beyond reasonable dispute;
not proved by evidence under oath nor tested by cross-examination.
Procedure:
a. Counsel formally asks the court to take judicial notice of certain facts
b. If court, after undertaking independent, finds extra-new info, opportunity must be given for rebuttal
Threshold: strict—(1) so notorious or generally accepted as not a subject of debate among reasonable persons;
or (2) capable of immediate/accurate demonstration by resort to readily accessible/indisputably accurate sources
Test (Spence): adjudicative, legislative, and social facts are not treated alike.
a. Adjudicative—strict—notoriety or acceptance by an indisputable source.
b. Legislative/Social—“gold standard” not necessarily required; more elastic test based on two variables
i. The level of notoriety and indisputability of the “fact” sought to be noticed”
ii. The significance or centrality of the “fact” in disposing of the issue—the more important the fact,
the more stringent the proof required.
iii. Policy: While Spence indicates flexibility in admitting legislative/social facts, the court also
applied that that judicial notice must be applied with greater scrutiny. Preferably, social science
evidence should be introduced through expert witnesses who can be cross-examined as to the
value and weight to be given. “Litigants who disregard the suggest proceed at some risk.”
Competing Rationales:
a. Trial Expediency—a tool of convenience to shorten and simply trials (Prof. Thayer—broad)
b. Integrity—applies to indisputable facts that if not accepted would bring the justice system into disrepute.
Ergo, if judicial notice is taken, the matter is final. (Prof. Morgan—strict); SCC accepts: Find/Spence.
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Bartleman

Judicial notice of historical and ethnographic facts
• Facts: Bartleman hunting on semi-cleared bush land privately owned; charged with hunting
using a rim-fire cartridge while hunting big game (an inadequate rifle to shoot a deer)
• Defence: he had a treaty right to act and thus the Act did not apply to him; cites s.88 of the
Indian Act—subject to the terms of any treaty, all laws are applicable to the Indians.
o

•
•

Treaty based on conveyances from the NZ company; thus the Douglas Treaties are basically
conveyances; describe in general terms the land being ceded; to become the white people’s forever;
but able to hunt over the ‘unoccupied lands’.

Issue: whether ‘unoccupied land’ referred to land ceded in the treaty or land historically
used for hunting — Bartleman hunting over on his friends land, not land ceded by treaty.
Held: Takes J.N. of historical facts in interpreting the factual matrix of a treaty;
Many facts agreed to [formal admissions] or not disputed;
“I’ve gone outside the evidence led at trial. In doing so, I have regarded myself as taking judicial
notice of indisputable, relevant, historical facts by reference to a readily obtainable and authoritative
source, in accordance with the ordinary principles of judicial notice.”
o Had natives sign a blank sheet of paper; language issues; translators;
o Interpretation and Application of the Treaty: 3 possible interpretations; (1) hunting / fishing rights
conferred on unoccupied lands, but rights extinguished outside of ceded lands; (2) outside ceded
area, rights were just not dealt with; (3) rights conferred generally where Saanich tribe hunted and
fished, so long as that land was unoccupied. Lambert sided with (3) in favour of the defence.
o Reasons: Firstly, historically, everyone hunted on everyone’s land and ethnographically, none of the
ceded lands were big enough for them to hunt. Also consistent with oral traditions of Saanich
people. Thirdly, the fishing cause must have applied outside of ceded territory, as the ceded territory
had no fishing at all.
ESSON J.A.:—agrees that: (1) The treaty guaranteed the right to hunt on unoccupied land throughout their
traditional hunting territory; (2) The location was "unoccupied lands" within the meaning of the treaty.
o ...subject only to the reservation that I have not seen or considered the historical material, referred
by Justice Lambert in "Judicial Notice of Historical Facts", which was not included in the evidence at
trial or the record before this court. Without reference to such material, I have reached the same
conclusion as Justice Lambert. The facts which lead me to that conclusion are primarily those in
"The Ethnological Facts", all of which are based on the evidence and admissions. That being so, I
do not need to consider the question whether the doctrine of judicial notice would permit reference to
other material. I express no opinion on that.
o
o

•

Criticisms: counsel were made unaware of this; purported this historical evidence satisfied
the Morgan standard. Critics cited eminent Oxford scholar; but this eminent professor had
said that you misunderstood my work in the UBC law review. He was judicially noticing the
interpretation of the treaty — Professor Carter had mixed up adjudicative and legislative
facts — the Morgan indisputable test that applies to adjudicative facts does not apply to
legislative facts — Davis said that legislative facts are certainly not indisputable. So Judge
Lambert should not have gone off on his own without telling the other parties, but the issue
was a matter of law — an interpretation of a treaty; not peculiar to the Crown & Bartleman.
Judicial Notice of Law
1. A judge is charged with the duty of knowing the domestic statute and common law
2. Statute: provide that judicial notice is to be taken of Canada and of the provinces
3. Foreign Laws: must be proved, although the BCEA s.25 and s.26 provides for judicial notice of statutes from
countries of the common wealth.
4. Subordinate Legislation (e.g. municipal by-laws): must be proven by official or certified copies (CEA, s.24, 28)
a. Court may refuse to take judicial notice of ungazetted subordinate legislation (Schaeffer—park by-law)
Readings: CB, Chapter 10, pp. 743, 750- 758, 767- 771, 771- 772, 788-796 (these readings include excerpts from the
Krymowski, Spence and St. Lawrence Cement cases); R. v. Bartleman (BCCA, 1984) on the course website; and
Criminal Code s. 655 and BC Supreme Court Rule 7-7 (approx. 40 pages).
(a) Formal admissions [pp.743 and 750-752]
(b) Judicial notice of facts [pp. 753-758, 767-771, 771-772 and 788-794]
(c) Judicial notice of law [pp. 794-796].
•
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Criminal Code s. 655 is at CB 750.

BCSC Rule 7-7 provides, in part, as follows:
Notice to admit
(1) In an action in which a response to civil claim has been filed, a party of record may, by service of a notice to admit in Form 26,
request any party of record to admit, for the purposes of the action only, the truth of a fact or the authenticity of a document
specified in the notice.
Effect of notice to admit
(2) Unless the court otherwise orders, the truth of a fact or the authenticity of a document specified in a notice to admit is deemed to
be admitted, for the purposes of the action only, unless, within 14 days after service of the notice to admit, the party receiving the
notice to admit serves on the party serving the notice to admit a written statement that
(a) specifically denies the truth of the fact or the authenticity of the document,
(b) sets out in detail the reasons why the party cannot make the admission, or
(c) states that the refusal to admit the truth of the fact or the authenticity of the document is made on the grounds
of privilege or irrelevancy or that the request is otherwise improper, and sets out in detail the reasons for the
refusal…
Withdrawal of admission
(5) A party is not entitled to withdraw
(a) an admission made in response to a notice to admit,
(b) a deemed admission under sub rule (2), or
(c) an admission made in a pleading, petition or response to petition
except by consent or with leave of the court…

71

General Policy
Rule of Law and Common Law theory of judicial minimalism historically minimized judicial discretion in evidence law;
thus any exclusionary discretion, aside from the prescribed rules of exception, was minimized. Since discretion imports
choice, and it is better that person be ruled by law and not by the choices of other people, such discretion was
minimized. It also confused the roles of the trier of law and trier of fact, since the trier of law would weigh into issues such
as probative value, typically the realm of the trier of fact. However, we are currently in an era of strong discretion
(although not in the Dworkinian sense) in which the judge is often given a vital role to play in evaluating evidence as a
prelude to admissibility.
1. History: Common law trial system founded upon evidence provided through witness testimony. The court is
generally entitled to every person’s evidence, provided the person is competent to testify. At common law, the
list of incompetent witnesses was broad—disallowing witnesses because of interest, criminal history, infancy,
insanity, atheism, or marriage. Today, statute has wholly abrogated the incompetency of certain classes of
witnesses (e.g. criminals) or has partially chiseled away the old rules for other classes (e.g. children, spouses).
HF
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