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SENTENCING AND CRIMINAL LAW THEORIES
Purposes of Sentencing (s.718):
• to denounce unlawful conduct (always applicable)
• to deter the offender and other persons from committing offences (note: probability of being caught is actually what deters
people)
o Specific deterrence: this particular person will not offend again
o General deterrence: society will be deterred
• to separate offenders from society, where necessary (Imprisonment is a last resort)
• to assist in rehabilitating offenders
• to provide reparations for harm done to victims or to the community
• to promote a sense of responsibility in offenders
• to acknowledge the harm done to victims and to the community
Objectives of Sentencing
1. Utilitarian: the main goal is the prevention of crime
2. Retributive: restoring the rule of law (you breach it, and the criminal law punishes you to restore the authority of the
criminal law)
3. Restorative: the ends of punishment should be repair for the harm done
4. Expressivist: the main function is for society to express its normative views
Principles of Sentencing
• Sentence must be proportionate to the gravity of the offense and the degree of responsibility of the offender (s.718.1)
• Imprisonment is a last resort, especially for Aboriginal offenders (s.718.2e) (Gladue)
• In sentencing, a judge should take into account systemic and background factors and consider forms of sentence that would
be appropriate because of the offender’s Aboriginal heritage or community (Gladue)
o These principles apply wherever the offender lives, not just on reserve
o Rationale: Many of the goals of sentencing are at odd with Aboriginal concepts of justice
• Extended to other racialized groups in Borde
• Race, gender, and poverty issues should be considered when applicable (Hamilton)
Guilty Pleas
• S. 606.1 The court may accept a guilty plea if the court believes that it is voluntary, that A understands the plea’s significance
and consequences, and that A understands that the court is not bound to accept the plea bargain.
Harm Principle: the only proper end that the state has in implementing law is to prevent discernible, concrete harm to others. (John
Stuart Mill)
• Liberal view (Hart): A narrow definition of harm might not be enough (i.e. you should only criminalize what harms others),
but it’s a better guide than Devlin’s guide, which may just cater to current societal views. Supports a principled rule where
morality is separate from law.
o Therefore, harm to others must occur for something to be criminal
• Conservative view (Devlin): If there is disgust, intolerance, and indignation, society should still be able to make these laws
even when there is consent. The criminal law has a role in holding society together, so it should be able to protect against a
more general “harm to society”.
o Therefore, there should be no distinction between public and private morality
• Feminist view: if a narrow view of “harm” is used, women are victimized
o Male perception of harm should be extended to embrace inequality, degradation…

Malmo-Levine Harm not a prerequisite for criminal law – test for PFJ
Facts: Accused challenging the constitutionality of provisions that allow incarceration for simple possession of marijuana on the basis
that the harm principle is a principle of fundamental justice, and therefore since no harm is caused by marijuana, the law should be
invalid.
Issue: Is harm a principle of fundamental justice under s.7? If it is a PFJ, then you shouldn’t be able to be deprived of liberty (i.e. go to
jail) for possessing marijuana.
Held: Harm is not a PFJ. Therefore, parliament can criminalize conduct that doesn’t necessarily cause harm to others.
Ratio: A principle of fundamental justice must:
• Have significant social consensus
• Be a legal principle
• Be precise enough to yield a manageable standard
Application of the PFJ test to the Harm Principle

• Not legal principle, just a statement of policy
• Social consensus: they point to a bunch of morals legislation that doesn’t fit the harm principle
• Is not precise enough because anything could be a harm
Dissent (Arbour): “A law that has the potential to convict a person whose conduct causes little or no reasoned risk of harm to others
offends the principles of fundamental justice, and if imprisonment is available as a penalty, such a law then violates a person’s right to
liberty under s. 7 of the Charter.”

Labaye (SCC 2005) Even though the harm principle is not a PJF, can still use it in interpretation (it applies to indecency)
Facts: Accused charged with keeping a common bawdy house for swingers.
Issue: How should indecency be defined?
Held: The harm principle is a good guide for determining indecency – the indecency must cause harm inconsistent with the proper
functioning of society.
Dissent (Lebel and Bastarache): Preferred a more contextual analysis of what constitutes indecency. Although harm is an important
consideration, it should not be conclusive: "It does not follow from [previous case law] that the courts must determine what the
community tolerates by reference to the degree of harm alone. The community does not tolerate the performance of acts of this nature
in a place of business to which the public has easy access."
Crime control model: assembly line analogy, the goal is the conviction of the guilty, the core value is truth/reliability (the Wray
approach)
Due process model: obstacle course analogy – a lot of elements put into the system, a form of vetting, to ensure that the goal of
protection of rights and interests is achieved, ultimate goal is fairness
Due Process and Victims’ Rights (Kent Roach)
• Canadian view before the Charter: Crime control meant a reluctance to exclude evidence even if it was unfairly obtained
• Canadians accepted very broad police powers: i.e. writs of assistance gave members of the RCMP open-ended powers to
conduct drug or Custom searches; they were upheld by the Bill of Rights
• It took much intergovernmental debate to end up with s. 24(2) in the 1980’s
Report on the National Round Table on Aboriginal Justice Issues (M.E. Turpel)
Incompatibility between Aboriginal criminal justice system and the Euro-Canadian criminal justice system
• Seven Distinctions:
o Crimes against the state v. crimes against others/land (restoration of the relationship between individuals rather than
asserting the power of the state)
o Adversarial system out of line with Aboriginal values
o Concept of legal counsel is at odds: in Aboriginal communities the accused defends himself
o Aboriginal system focuses on a community developed resolution, repaying debt to victim not society, $
compensation to state makes no sense in this scheme
o Impartiality of the jury and judge v. central role of community, elders… (where the people who make decisions
about you are those who know you best)
o Centrality of deterrence and retribution/punishment v. reconciliation (you are not restoring relationships)
o Overrepresentation of Aboriginals as criminals and underrepresentation on juries

DISCRIMINATION AND WRONGFUL CONVICTIONS
Notes on Donald Marshall Jr. Case
Facts: Marshall claimed 2 strangers (“racist priests”) stabbed and killed Seale, but eyewitnesses (Pratico and Chant) said they saw
Marshall do it. After stabbing, Marshall flagged down police and took them to body. Marshall had cut on his arm he claimed made by
the 2 strangers. Convicted of murder in 1971 (and lost appeal in 1972), served 11 years till 1982, but later exonerated in 1983 when
new fresh evidence came up.
Royal Commission on the Donald Marshall Jr. Prosecution (1989)
The Police Investigation: Detective McIntyre & police
• McIntyre said Marshall was Native and thus not worthy of belief
• quality of investigation low - knife Marshall supposedly used was never found, crime scene was not cordoned off or
properly searched – perhaps police immediately thought they had the guilty person, or didn’t believe Marshall’s story of the
racist priests.
• Assumed that Marshall was guilty without evidence and that Marshall’s explanation was not worthy of belief because he was
native
• Used oppressive tactics to get statements from witnesses that supported his assumption

•
•
•

•

•

•
•

•

•

Ignored evidence that did not support his belief (tunnel vision)
Trial Process
o Crown counsel was aware of evidence that could help the accused; should have been disclosed
The Crown Prosecutor
o Knew of conflicting witness statements; did not interview them himself to verify validity
o Did not report conflicting statements to the defence
o Failed to inform defence that (after Marshall ‘s conviction but before appeal) that someone else killed Seale
Defence counsel (Marshall’s lawyers)
o Didn’t work as hard for aboriginal clients
o Assumed Marshall was guilty and therefore did not carry out independent investigation, interview witnesses, ask
questions at Parliamentary inquiry, ask Crown to disclose relevant evidence/witness statements
Judge and jury
o May have disbelieved Marshall because he was Native
o Poor English contributed to impression that he was “less reliable” and sure of himself; Judge was also influenced by
the “I Hate Cops” tattoo on Marshall’s arm
o Jury: Marshall not entitled to testify in his language (MicMac) hence probably appeared nervous (and therefore
less believable)
o Trial judge made incorrect rulings on evidence, especially in how he handled Practico’s attempt to revoke his earlier
statement implicating Marshall in the murder.
Court of Appeal
o Should have noticed serious errors in trial and ordered a new one
The Correctional System
o As he was not released on bail, when Marshall was acquitted after 10 years in prison (age 17-28) he received none
of the institutional assistance he would have been entitled to had he actually committed the crime.
Visible Minorities and the Criminal Justice System
o Racism played a large part in Marshall’s wrongful conviction and imprisonment.
o No aboriginal judges, lawyers or jurors
o Recommend that the AG adopt and publicize a Policy on Race Relations based on a commitment to employment
equity and the elimination of inequalities based on race.
Discretion is good but leaves room for bias and it requires good decisions to be made at every stage.

Common Causes for Wrongful Convictions
• Investigating police officers jump to a conclusion or theory of who committed the crime too soon without any real evidence
(i.e. in Marshall because he was Native)
• Tunnel vision: exclude other evidence that’s not consistent with initial theory
• Oppressive police tactics to obtain statements from persons to police believe may have some information about the crime (i.e.
coercing Practico and Chant in Marshall)
• Jailhouse confessions: inmates who testify that the accused confessed to them
• False or mistaken eyewitness identification
• Crown tunnel vision: failure to investigate inconsistencies with evidence (Chant and Practico statements in Marshall)
• Failure to disclose (by police and/or prosecutor) evidence which may cast doubt on the accused’s guilt (Practico and Chants
inconsistencies in Marshall)
• Inadequate legal defence
• Cultural or racial bias in accepting or rejecting the evidence of certain witnesses or accused (Marshall issue with English)
• Undue reliance on (faulty) expert evidence

USA v Burns and Rafay (2001) Because of concerns regarding the accuracy of the criminal justice system, Canada will only
extradite if they don’t impose the death penalty

RDS v. the Queen (1997) Judge must pass reasonable apprehension of bias test
Facts: Black 15 year old charged with assault; no other witnesses; Youth Court Judge was a black female; acquitted RDS after noting
“PO had been known to mislead the court…and to overreact, particularly in dealings with non-white groups”; Crown appealed on
“reasonable apprehension of bias”
Held: Judge passes the reasonable apprehension of bias test. Judge must appear to be fair and informed; doesn’t mean she must ignore
social realities.
Application of Test:
o Judge’s comments were based on the facts of the case and were supported by evidence
o comments were “worrisome and close to the line” but read in totality reasons do not meet the high standard of test for
bias
Dissent: No evidence adduced that the PO was racist; comments were impermissible “stereotyping”

THE CRIMINAL LAW, THE CONSTITUTION, AND CODIFICATION
Constitutional Powers Relating to the Criminal Law:
• Federal government: criminal law and procedure, penitentiaries, POGG, ability to appoint all s.96 judges, ability to create
regulatory offenses related to other federal heads of power
• Provincial government: reformatory prisons, asylums, property and civil rights, the administration of the courts, fines,
penalties or imprisonment to enforce provincial laws which allows the creation of regulatory offences, all matters of a local
nature
How Civil Rights Were Protected Before the Charter: Division of Powers

Switzman v. Elbling (1957): Quebec has legislation that prohibited the passing out of flyers that had an effect on freedom of
expression and free association to suppress communism. No Charter. Courts struck this down as ultra vires provincial jurisdiction.
Province can’t enact legislation aimed at the prevention of Communist propaganda because in pith and substance it was criminal law.

Frey v. Fedoruk (1950) No new common law offenses – crimes must be set out in statute except contempt of court
Facts: Guy traps peeping tom until the police arrive. Peeping tom sues defendant for false imprisonment because there is no offense
for being a peeping tom. Court said there should be no more new common law offenses.
1953-55: Criminal Code Revisions
• No more common law offenses except contempt of court; you could only be prosecuted for Canadian federal crimes that
were passed through the Act or Code
• Common law defenses carried on (Amato)
o Why? Common law defenses should be for the liberty of the individual, no unfairness as in common law offenses,
but rather a constraint on state power. Defenses should be fluid because we can’t say in advance when or where it
would be unjust to punish.

Jobidon (1991) Not a new CL offense to read into a provision to define it because CL has to respond to society
Issue: Consent is a defense to assault. But can someone consent to serious bodily harm (i.e. causing death)?
Held: No. Accused was found guilty even though the other person knowingly entered the fight.
Majority: We are not creating a new common law offense, we are defining the law.
Dissent: The majority was effectively creating a new common law offense - assault with consent

PRINCIPLES OF FUNDAMENTAL JUSTICE (S.7)
1. The Law Cannot be Too Vague (Nova Scotia Pharmaceutical Society – “unduly”)
• Reasons: citizens should have fair notice, limits enforcement discretion, need for a law to give a basis for legal debate and
analysis
• Consider
o the need for flexibility and the role of courts in interpreting the law;
o the impossibility of absolute precision, a standard of intelligibility being preferable;
o the possibility that a given provision may be susceptible to a number of interpretations which can co-exist.
• Just because the statute is vague, the common law can make a statute that looks vague not vague (Canadian Foundation)
• “Vagueness refers to situations where the means of criminality are not well-defined, overbreadth is where the means go too
far.” (Cory J in Heywood)
2. The Law Cannot be Overbroad (Heywood)
• Measured in geographical scope, temporal scope, or coverage of persons
• Heywood: “public places where there MAY be children present.” Problems: temporal (no mechanism of review), no notice
given, affected too many people (i.e. not just child sex offenders)
• When a law goes beyond what is required to achieve its purpose or objective
3. The Principle of Strict Construction (comes from common law)
• Penal statutes should be interpreted narrowly where there is ambiguity and Parliament’s intent is unclear
• First you use the other tools of statutory interpretation; if you have a tie, you go with the best one for the accused
• Strict construction doesn’t apply when it leads to absurd results (Paré – “while committing”)
• Strict construction doesn’t apply when it is contrary to statutory intent (Prevost – does “line of duty” include when a PO is
eating lunch? Of course)

Canadian Foundation for Children, Youth, and the Law v. Canada Vagueness, overbreadth, and strict construction are only
applicable after a full interpretation including CL precedent has been considered

Facts: Section 43 of the CC says a parent or teacher can use force if the force does not exceed what is reasonable under the
circumstances.
Issue: Is “reasonable” too vague or overbroad?
Held: No, we use reasonableness all over the law.
Analysis: Court looked to expert opinion and past cases to define what reasonableness is in this context – ie. no blows to the head, no
tools, can’t be teachers unless to move someone, can’t be degrading or inhuman, only between 2 and 12 years old.
Dissent: You are saving this from unconstitutionality by re-writing the law

THE COMMISSION ON PROCEEDINGS INVOLVING GUY PAUL MORIN (1998)
•
•

•

2 jailhouse informers who testified in a trial ending in Morin’s wrongful murder conviction were “wholly unreliable” evidence was motivated by self-interest
Although a confession made to a cellmate who is not acting as a police agent or on police instructions does not violate the
right to silence in s. 7 of the Charter as described in Hebert, the testimony of "jailhouse informants" [i.e. that the accused
confessed to them] must be used with extreme caution since jailhouse informants are often motivated to lie about such
confessions in hope of gaining some leniency for themselves.
Recommended that jailhouse informers who actively elicited statements in the hope of rewards should be treated as state
agents under s.7 of the Charter even if there was no prior arrangements b/w police and informer

ROLE OF COUNSEL
Crown Prosecutor: duty to put forward all credible evidence fairly and firmly before a judge for them to decide whether accused is
guilty or not. Must be free from any political influence in individual cases. (Boucher)
Pre-trial disclosure: Crown has the obligation to disclose ALL RELEVANT INFORMATION before the trial (Stinchcombe). This
duty falls under S.7 of the Charter as failure to disclose impedes ability to make full answer and defense (which is PFJ)
Duty to disclose is subject to limitations:
! Crown must not disclose info protected by law of privilege
! Crown may delay witness identification if necessary to protect them from harassment or danger
! Crown may delay disclosure if information if it may impede completion of investigation (rare)
! Crown must err on the side of inclusion for what is “relevant”, but mustn’t produce clearly irrelevant information.
Common Features of Crown Prosecutor and Defense:
• Duty to Court: officer of admin of justice; can’t mislead court; must cite authorities; must not misstate evidence of law
• Duty to Peers: honour undertakings; civility/collegiality; consider upholding reputation
Crown:
• Represents AG; not police or complainant. Must defend public interest and ensure justice is done
• Must lay ALL credible evidence of an alleged crime fairly and dispassionately
• Prosecutorial Discretion: to approve charges; to stay charges; to decide on witnesses
Defence:
• Must raise every issue, advance every argument and ask every question, however distasteful, to help the client
• Limits: cannot threaten the criminal proceeding; cannot deceive the court; cannot dissuade material witnesses from giving
evidence; cannot knowingly permit a witness to be presented in a false or misleading way or to impersonate another
• Duty to withdraw/right to withdraw if client insists upon putting forward a lying defense

Boucher (1954) Duty of Crown is to lay out credible evidence relevant to crime (not to obtain conviction)
“It cannot be over-emphasized that the purpose of a criminal prosecution is not to obtain a conviction; it is to lay before a jury
what the Crown considers to be credible evidence relevant to what is alleged to be a crime. Counsel have a duty to see that all
available legal proof of the facts is presented.” The Crown cannot suggest that they have already conducted an impartial assessment of
the evidence.

Stinchcombe (1991) Crown’s duty to disclose includes all relevant evidence because a PFJ under S.7 includes the right to make a
full defense. Why isn’t there a duty of full disclosure on behalf of the defense? Presumption of innocence until proven guilty.

Basi and Virk (2009) Duty of the Crown to disclose is an ongoing obligation

BAIL/JUDICIAL INTERIM RELEASE
Generally, the onus is on the Crown to prove that conditions on bail/detention are necessary.
Exceptions (the onus is on the accused when):
• S. 469 offences

o Bail must be granted by a Superior Court Judge
o S. 522 is the provision about bail for s. 469 offences
• S.515(6) offenses
o Drug trafficking offences (Pearson)
o Where the accused is not an ordinary resident of Canada and commits an indictable offense
o Indictable offence committed while already on bail for a previous indictable offence
o Indictable offence committed as part of a criminal organization, terrorism offences, weapons offences
o Failure to appear offence while on release for an earlier charge
*If it’s a hybrid offense, state the possibilities.
Charter s.11e: “Everyone charged with an offense has the right not to be denied reasonable bail without just cause”
• The reverse onus is justified and there is no breach of the Charter because arguments about just cause are still permitted (Bray,
ONCA)
• Contrast: Horrible breach of Charter (Pugsley, NSCA)
• Pearson (SCC): Denial of bail must only occur in narrow circumstances and must be necessary and only for the purposes of the
bail system. In these situations, the reverse onus is not a breach of s.11e.
Grounds for Detention - S. 515(10)
o Primary: detention is necessary to ensure the accused’s attendance in court
o Secondary: detention is necessary for the protection or safety of the public (including any victim or witness) having
regard for all the circumstances (i.e. likelihood that upon release the accused would commit a criminal offence or
interfere with the administration of justice.)
o (added in 1997; see Morales) Tertiary: detention is necessary to maintain confidence in the admin of justice, having
regard to all the circumstances,
! including the strength of the prosecution's case,
! the gravity of the offence,
! the circ’s surrounding the commission of the offence including whether a firearm was used,
! fact that accused is liable upon conviction for lengthy term of imprisonment.

Morales (1992) Removal of “public interest” from second ground because overly vague. Added tertiary ground.
Facts: Challenges to second ground, which had two elements: “public safety” and “public interest”
Held: “public interest” ground is unconstitutionally vague; it gives courts unrestricted ability to define any circumstances as sufficient
to justify pre-trial detention. The term creates no criteria. “Public safety” is constitutional because it’s limited to where there is a
substantial likelihood of accused committing the offence or endangering the public

Hall (2002) Opening words on tertiary ground unconstitutional (overbroad), rest is constitutional.
Held: The first phrase “any other just cause being shown” is unconstitutional - it gives judges a too broad discretion to deny bail. Must
lay out narrow and precise circumstances in which bail can be denied to be constitutional. But the second part can stand alone and
show Parliament’s intent to permit bail to be denied when necessary to maintain confidence in the admin of justice, having regard to
the four specific factors.
Dissent: would strike down the entire section; no evidence of social needs for the tertiary ground; it’s too vague; courts must not let
community fear drive detention decisions, it creates a presumption of guilt before the trial, the role of the court is to guard Charter
rights from the sometimes irrational views of the public.
TYPES OF OFFENSES
Indictable (“Straight” indictable)
• Section 469 – Most serious of all
• Normal/electable indictable
• Section 553 – Least serious indictable offences (called “absolute jurisdiction offences”)
Hybrid or “Either/Or”
• Prosecutor picks whether to proceed by indictable or summary conviction
• Most offences fall here
Summary Conviction Offences
• Tried only by provincial court judge - 98% decided by plea or trial in front of provincial court judge
• “Trial on the information” - Information (document) enough to proceed through trial
Choosing your type of trial
• Normally, the accused elects one of 3 modes of trial (prov judge, superior judge, superior judge + jury)

•

•
•
•

EXCEPTIONS:
1. If s. 553 absolute jurisdiction offence, then you will always have it heard by provincial court judge
2. If s. 469 offence, trial must be by judge and jury UNLESS Crown and accused consent to SC judge alone
Crown can force trial by jury when offence is punishable by 5 + years or s.469 offense (s.568)
There is a right of re-election – but whether you will be permitted and whether you need Crown consent depends on where in
process you are (s. 561)
You have no right to be free from a jury trial. The Charter says you have a right to a jury if you face a sentence of 5+ yrs. But
you might not want a jury and you can still be forced to have one. (e.g. media publicity, expert/technical evidence)

Preliminary Hearing
• IF going before SC judge and jury or SC judge alone, one of the parties can request preliminary inquiry.
• If going before SC judge (or jury) information must be confirmed and made into an indictment
• Standard is articulated at very low level
- Look at Crown’s evidence to see if there is enough that could, if believed, result in conviction? (USA v. Shephard)
- Evidence on which a reasonable jury, property instructed, could convict. (Arcuri)
• Functions as a kind of discovery process; opportunity for defense to look at critical evidence
• May dispose of litigation because key witness decides not to testify or changes story
• Crown doesn’t have to put all evidence forward, just enough to pass test
• If Crown proves strong case, may enter into plea negotiations
• No preliminary hearing if Crown bypasses by direct indictment – usually done early

TRIAL BY JURY
Section 11 (d) of the Charter
• Any person charged with an offence has the right to a jury trial where maximum punishment is imprisonment for 5 years or a
more severe punishment
Importance of Jury
• Jury can engage in jury nullification if believe it’s unfair to convict
• Secret institution -- never get reasons from juries (permits nullification)
• Notion of being tried by jury of peers
Rationales for Jury
• Inherent good in public participation (civil education and engagement)
• Jury serves purpose when you need equity, when punishing someone isn’t fair (i.e. Latimer) – where the law is stretched too
far; where you need release valves in the system
Role of the Jury
• Finders of fact, bifurcated trial
• Judge instructs jury, makes legal determinations (talk about rules/legal principles that are applicable)
• Jury central task – give ultimate finding of fact " decide who they believe, questions of credibility, and whether guilty or not
• It’s a crime for juror to disclose what happened in the jury deliberation room
• Must be unanimous in Canada; otherwise “hung jury” and a mistrial entered, Crown given opportunity to try case again
• A jury’s acquittal is never unreasonable (but their conviction can be)
• Limits appeals to facts of law (judge’s instructions, etc) – cannot appeal on reasonableness of verdict, except in cases where
unreasonable conviction perhaps (but standard very high)
• S. 649: it’s an offence for a juror to disclose what went on in the jury room
Constitution of the Jury
• First create jury panel and then select 12 members
• CC – qualifications of who can be a juror are determined by law of provinces (generally must be a citizen, resident of the
Province, age of majority)
• Disqualifications: recent criminal record, lawyer/judge/legal education; sometimes physical/mental illness/infirmity
Step 1: Empanelling
• Creation of “jury panel” or “jury array” – 60-200 people depending on needs of trial
• S. 629 (1) – accused or prosecutor can challenge entire panel only on the ground of partiality, fraud, or willful misconduct on
the part of the sheriff or other officer by whom the panel was returned
• Kent: Cree-speaking; 2 out of 148 prospective jurors were Aboriginal. Challenged on the argument that this was not a jury
of his peers. Held: Exclusion of a particular group cannot be intentional but right to a jury of peers does not mean right to
group of same cultural, linguistic background, etc
• Butler: successful challenge based on intentionally not calling Aboriginal jurors
• Limited capacity to challenge jury array – requires intentional breach by sheriff
Step 2: Selection
• Selection of “petit jury”

People approach judge one at a time
Potential juror gives reasons based on personal hardship or any other reasonable excuse at all.
Accused and Crown has very little information – name, address, maybe occupation
Peremptory Challenges
• No reason needs be given, juror simply excluded
• S. 634 – 20 for first degree murder, 12 for all other offences punishable by 5 years or more, and 4 for offences
punishable by less than 5 years
• Prior to 1992, Crown had only 4 and also 48 stand-asides (move to back) – Crown had way more control. Ruled
stand-asides unconstitutional. Now has same number of preremptory challenges as the defence.
• Pizzacalla – accused charged with sexual assault. Defence claimed abuse of process – Crown had used 23 standasides to exclude male jurors. Court said it is impermissible to use discretion to get the most favourable jury, but
only to get an impartial jury (though would be very difficult to prove – in this case the Crown admitted to it)
• Biddle – Crown used 28 SA to exclude male jurors and accused used 10 PC to exclude female. Decided case on
other issues but 2 judges speak on this. Judge 1: Crown’s use unfair; McLachlin: representativeness good but not
required; question is to show partiality
• Preemptory challenges have potential for abuse; not supposed to use to get most favorable jury but rather an
impartial jury. Since we don’t get reasons it’s hard to police.
b) Challenges for Cause (s. 638)
1. Juror is not qualified
2. Juror is not impartial (“not indifferent between the Queen and the accused”) Currently accepted:
i)
Publicity (Sherrat)
ii)
Racial bias:
! Parks – Alleged bias against Black men in Toronto and wanted to challenge on cause on this basis.
ONCA said that should be allowed to explore it. Can’t question about bias regarding a particular
offense.
! Williams – Evidence of widespread bias in community; should be able to explore with juror as a
matter of cause. 2 stage process.
• Whether there is reason to suppose that the jury pool may contain “realistic potential
for partiality” – usually require showing “widespread bias” exists in community
• Secondly, whether candidate in question will be able to act impartially. Determined by
asking the juror.
•
•
•
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THE!OAKES!TEST!
Law breaches the right ! Section 1 of Charter ! s. 52 of the Constitution Act/struck down
Oakes (SCC 1986) Test for s.1 of Charter
Facts: Law said that anyone found in possession of any quantity of drugs would be presumed guilty of trafficking, with a reverse onus
on A to prove on BoP that he was not in possession of the drugs for the purpose of trafficking.
Issue: Does the law breach A’s right to be presumed innocent until proven guilty? Is it justified under s.1?
Held: Yes, there is a breach. Not justified under s.1 because it failed the rational connection test – the possession of a small amount of
narcotics does not support the inference that you are trafficking.
OAKES TEST:
1. Was the breach prescribed by law?
2. Does the law pursue a pressing and substantial objective?
3. Is the law proportional?
a. Is the law rationally connected to the objective?
b. Does the law minimally impair the right in question?
c. Do the deleterious effects of the law outweigh its salutary effects?

EXCLUSION!OF!EVIDENCE!
•

•

Section 24(2) of the Charter states: “Where a court concludes that evidence was obtained in a manner that infringed or
denied any rights or freedoms guaranteed by this Charter, the evidence shall be excluded if it is established that, having
regard to all the circumstances, the admission of it in the proceedings would bring the administration of justice into
disrepute.”
The relevant test is the Grant test

Grant (SCC 2009) New test for exclusion of evidence where ALL 3 steps are considered (no more automatic exclusion)
Facts: Three cops on the street randomly went up to Grant; he admitted he had a bag of pot and a gun
Issue: Should the evidence be admissible?
Held: The gun was admitted as evidence.
Grant Test: Would a reasonable person, informed of all the relevant circumstances and the values underlying the Charter, conclude
that the admission of evidence would bring administration of justice into disrepute? Must consider all three steps:
Step 1) Seriousness of Charter-infringing state conduct
o More serious = greater need for court to not appear to support such misconduct, so will exclude evidence
o Inadvertent or minor breach in good faith vs. willful and reckless disregard for Charter
1. Look at police conduct. Is the conduct part of a pattern of abuse? Urgency? Alternative means?
Intrusiveness of the search? (Buhay)
2. Look at whether the evidence is conscriptive? Non-discoverable?
Step 2) Impact of breach on Charter-protected interests of A
o More serious breach = if condoned, would send the message that individual Charter rights are of little value.
o Look at the degree of the violation on the infringed interests.
1. I.e. illegal search: does it intrude on an area with high expectations of privacy?
2. S. 9 breaches are generally considered less severe than a s.10b breach
Step 3) Society’s interest in an adjudication on the merits
o What will the public think of a system that lets this criminal go free?
o How important the evidence is to the Crown’s case
o Reliability of the evidence
o Seriousness of the offence (although this argument swings both ways)
Impact of Grant on various types of evidence:
• Accused’s statements: not a big change; likely still inadmissable; not reliable
• Bodily evidence: big change; less egregious bodily evidence may be admitted
• Non-bodily physical evidence: big change; this is reliable so it may be admitted if the breach wasn’t serious
• Derivative evidence: big change; under Stillman this was automatically excluded (unless discoverable) and it may be
admitted now
Types of Evidence:
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Conscriptive evidence: evidence that A has been compelled, in violation of his Charter rights, to give that incriminates them
(statements, use of body, bodily samples, derivative evidence)
Derivative evidence: physical evidence discovered as a result of an unlawfully obtained statement
Discoverable evidence: could have been discovered in the absence of unlawful acts
• Crown must demonstrate that there was an independent source of the evidence and that the lawful discovery was inevitable
even without the breach.
History of the Law Leading up to Grant
Collins (SCC 1987) Collins test for exclusion of evidence under s.24(2)
1) Trial Fairness: Would admitting the evidence render the trial unfair?
2) Seriousness of the Breach: How serious was the Charter violation?
• Looks at police conduct – whether it was in good faith
3) Would the exclusion of the evidence bring the administration of justice into disrepute?
• Is the evidence a major part of the Crown’s case?
• How serious is the offense?
Stillman (SCC 1997) Elaborates on s.1 of Collins: Automatic exclusionary rule for conscriptive non-discoverable evidence
Facts: Appellant was arrested; told by lawyer not to provide bodily samples; they were taken by force.
Issue: Was the evidence admissible?
Held:
• The taking of hair/dental/saliva samples violated s.7 and s.8 rights, all were conscriptive evidence and not otherwise
discoverable. Admission would render the trial unfair; they must be excluded.
• Nose blow in tissue conscriptive since seized without warrant against A’s explicit refusal to provide samples. But
discoverable since police would have obtained search warrant for garbage. Hence proceed to step 2 (not serious) and not
bring disrepute (step 3) hence admissible.
Buhay (SCC 2003) Factors for step 2 of Collins/Stillman Test – “seriousness of breach”
Facts: Locker opened at Greyhound station without warrant; found marijuana
Issue: There is a breach of s.8; should the evidence be admissible?
Held: No. This was not conscriptive evidence, however it was a serious breach (step 2) – the police officer did not act in good faith as
he knew he needed a warrant. Admission of the evidence would bring the admin of justice into disrepute (step 3)
Seriousness of Breach:
1. Was breach in (a) good faith, inadvertent, technical or (b) deliberate, willful and flagrant disregard?
2. Urgency/necessity of violation?
3. Alternative means of obtaining evidence and not breach Charter? (Ex. gotten a warrant or staked out the locker)
4. Obtrusiveness of search and reasonable privacy expectations of A? (search of body more intrusive that locker)
Harrison (SCC 2009) Grant test applied to exclude evidence after a breach of s.9
Facts: Harrison was driving legally; police pulled him over anyways; he had no license; found cocaine
Held: The evidence was excluded even though it was a significant amount of drugs; police admitted to having absolutely no reason to
pull him over; used Grant test to exclude evidence under s. 24(2). Police should have just said that they were pulling him over for
licensing or vehicle safety purposes. Here it was a breach of s.9.

SEARCH!AND!SEIZURE!(S.8)!
•
•
•
•
•
•

•

Section 8 of the Charter states: “Everyone has the right to be free from unreasonable search and seizure.”
This right is triggered by a reasonable expectation of privacy. The purpose of s.8 is to protect privacy rights.
Relevant CC provisions regarding searches and search warrants: S. 487, 488, 489
Minimum standard: reasonable and probable grounds to believe that an offence has been committed and that there is
evidence to be found at the place of search. (Hunter)
All warrantless searches are prima facie unconstitutional unless it was not feasible to get a warrant (Hunter)
Gold standard: A reasonable search and seizure requires: (Hunter)
a. Prior authorization from an impartial adjudicator (i.e. warrant)
i. But you don’t need a warrant if it would risk the safety of others or if the evidence is likely to be destroyed
b. Reasonable grounds that an offence has been committed and that evidence is to be found at the place of the
search
c. That it be conducted reasonably and within the scope of the warrant
Electronic surveillance by video can amount to a search if you had a reasonable expectation of privacy (Wong)
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•
•
•
•
•
•

•
•
•

You have greater expectation of privacy vis-à-vis the government than the public (Wong)
No reasonable expectation of privacy in the open part of a public washroom. (LeBeau and Lofthouse)
No reasonable expectation of privacy in a place where you don’t control access (Edwards)
Reasonable expectation of privacy in a rented locker (Buhay)
S.8 applies to recorded undercover conversations (Duarte)
Different types of info have different standards for reasonable privacy expectations (Tessling)
o Personal! bodily integrity !HIGHEST standard of privacy
o Territorial! protects hierarchy of places (i.e. home, car, office…) (middle standard)
o Informational! right not to disclose to others (lowest standard)
o When determining whether A has a reasonable expectation of privacy, consider the “totality of the circumstances”
and whether the search impacted on the “dignity, integrity, and autonomy” of A. (Tessling)
If property has been abandoned, person has no reasonable expectation to privacy and thus S.8 not triggered (Patrick)
Sniffer dog exception to Hunter rule of prior judicial authorization IF reasonable grounds to suspect the presence of
evidence. Warrantless sniffer dog searches are a common law exception. (Kang-Brown/A.M.)
Police can only use check stops for driver safety aims. But if they see something in plain view then that’s OK, but they
cannot search your car unless they have reasonable grounds. (Mellenthin)

Hunter v. Southam (SCC 1984) Gold standard - test for determining whether a search is reasonable
Facts: S. 10 of the Combines Investigation Act allowed the director to enter a premise and take away materials based on his own
belief about evidence; s. 10(3) said they should obtain a permit from the Commission (an internal body)
Issue: Is s.10(3) of the Combines Investigation Act consistent with s.8 of the Charter?
Held: No. Warrantless searches of homes/offices presumptively unreasonable contrary to s. 8. See test above.
Wong (SCC 1990) Electronic surveillance by video can amount to a search if you had a reasonable expectation of privacy
Facts: A had a game going on in a hotel which was publicly advertised; police videotaped the gambling
Held: A’s s. 8 rights had been violated; however the tape was admitted under s. 24(2) because it did not bring the administration of
justice into disrepute and officers acted in good faith
Analysis: Although the police breached Wong’s right, they were acting in good faith because there was no provision allowing the
police to get a warrant for a video at the time. Electronic surveillance by way of video recording may amount a search w/in the
meaning of s.8 if the person observed by the camera had a reasonable expectation of privacy. You have a much greater expectation of
privacy against the government than the public.
Dissent (Lamer): The “place” is relevant but not determinative; s. 8 was not violated; no reasonable expectation of privacy after
handing out flyer invitations
Buhay (2003) Reasonable expectation of privacy in a rented locker
Factors: A had control and possession of the locker’s contents through possession of the key. Moreover, the signs on the lockers
made no mention of the possibility that they might be opened and searched. A reasonable person would expect that his or her private
belongings, when secured in a locker that he or she has paid money to rent, will be left alone, unless the contents appear to pose a
threat to the security of the bus depot. The existence of a master key does not in itself destroy the expectation of privacy.
Duarte (SCC 1990) s.8 search and seizure applies to recorded conversations
Facts: A was charged with drug trafficking; police used a tape recording as evidence.
Held: “Participant surveillance” (undercover officer taping conversation) held to same standard of reasonableness set out in Hunter.
However, this was a reasonable search; the appellant did not establish that the evidence would bring the admin of justice into
disrepute; this breach stemmed from a misunderstanding of the law by the police officer. Admitted under the Collins test.
Tessling (SCC 2004) Different types of info have different standards for reasonable privacy expectations
Facts: Police had info about a grow-op; they used a camera to detect heat; they got a warrant from that evidence; found the grow-op
Held: s. 8 not engaged; A did not have a reasonable expectation of privacy in the heating patterns emanating from his house; privacy
must be balanced with public concern for safety, security and the suppression of crime
Analysis: Higher standard to “protect people not places.” No reasonable expectation of privacy if it doesn’t touch on “biographical
core of personal information”. FLIR image was more focused on informational privacy than territorial privacy (lower standard)
Kang-Brown/A.M. (SCC 2008) Sniffer dog exception to Hunter rule IF reasonable grounds to suspect evidence
Facts: Kang-Brown: drugs found in bag after questioning; AM: drugs found in bag at school
Analysis: In both cases, a majority found that A had an expectation to privacy in their bags to trigger s. 8, the police are entitled as a
matter of common law to perform sniffer-dog searches without a warrant based on reasonable grounds to suspect the presence of
contraband, and warrantless sniffer dog searches are a common law exception to the normal Hunter rule: police able to breach s.8
expectation to privacy based on reasonable grounds to suspect (not believe) the presence of evidence.
Held: Police did not have reasonable grounds to suspect in either case; these were “fishing expeditions”; evidence excluded
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Mellenthin (SCC 1992) Police can only use check stops for driver safety aims
Facts: Check stop; police ask about gym bag; find pot. Gym bag had nothing to do with license and registration issues, so illegal
search under s.8. Look to s.24(2) to determine if the evidence should be thrown out.
Held: Obtaining evidence/conducting unreasonable searches through check stops violate s.8 and must not be admitted. If they see
something in plain view then that’s OK, but they cannot search your car or ask you to open your gym bag unless they have reasonable
grounds.

ARREST!&!SEARCH!INCIDENT!TO!ARREST!
Warrantless arrests in dwelling houses are in general prohibited. Police need warrant and need a proper announcement.
• Exception: hot pursuit or other exigent circumstances (serious bodily harm or imminent destruction of evidence). (Feeney)
• The warrant will only be authorized if there are reasonable grounds for arrest and reasonable grounds to believe person is in
dwelling
• Warrants: S. 507(4)
Police Officer’s Power to Arrest Without Warrant: S. 495(1)
1. Person has committed an indictable offence, or there is reasonable grounds to believe he has committed or is about to commit
an indictable offence**
2. PO finds someone committing a criminal offence (any type)**
3. Someone who the PO has “reasonable grounds to believe” is subject to an arrest or warrant. This is an objective test (Storrey)
**But if it’s a s.553 offense, a hybrid offense, or a summary conviction offense they should not arrest you unless (s.495(2))
a. PO needs to establish your identity
b. PO fears you will repeatedly offend,
c. PO fears you will destroy evidence
d. PO has reasonable grounds to believe that you won’t show up to court
Citizen’s Arrest
s.494: You can perform a citizen’s arrest if you
1. Find someone committing an indictable offense
2. If you have reasonable grounds to believe someone committed a criminal offense and they are escaping from a person with
lawful authority to arrest
3. If you are a property owner/authorized by property owner and you find them committing an offense in relation to the property

!
Search Powers Incident to Arrest
• Police search power incident to arrest are broad but not unlimited, they must (Cloutier)
1. Use discretion: power to search does not impose a duty – only if necessary,
2. Search must be for a valid objective in pursuit of the ends of criminal justice,
3. Search must not be abusive. Does not include bodily evidence searches (i.e. buccal swabs)
• Search incident to arrest includes places/items that are sufficiently connected to the arrest (Belnavis)
• Strip searches are not part of searches incident to arrest. You need additional reasonable and probable grounds to believe
that a strip search is necessary. (Golden)
1. Rationale: Higher standard of justification because of greater infringement on individual freedom and dignity.
• Strip searches are only constitutionally valid (i.e. reasonable) when: (Golden)
1. Conducted as an incident to a lawful arrest
2. For the purpose of discovering weapons/evidence
3. Reasonable grounds to believe it is necessary
4. Conducted reasonably (must be done at police station except in exigent circumstances)
Cloutier v. Langlois (SCC 1990) Police search powers incident to arrest are fairly broad
Facts: Lawyer charged police with assault after frisk; he was arrested for unpaid parking tickets
Held: Frisk search not outside police powers incident to arrest; however police power is not unlimited. See test above.

DETENTION!
•
•

S.9 of the Charter states: “Everyone has the right not to be arbitrarily detained or imprisoned.”
The purpose of this right is to protect individual liberty and freedom of movement
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•

•
•
•
•
•
•
•

There is a broad power to detain for investigative purposes if you have reasonable grounds to suspect that the individual is
implicated in criminal activity (Mann) or when it’s reasonably necessary given all of the circumstances (Clayton)
Consider:
1. The nature of the situation (seriousness of offence)
2. The info known to the police
3. Whether detention is reasonably tailored to offence (geog/time)
4. Whether the stop is no more intrusive than reasonably necessary
Detention occurs when a reasonable person would believe that their choice to walk away is removed, whether by
physical restraint, legal duty, or psychological compulsion based on a reasonable belief. (Grant) Consider:
1. Circumstances that give rise to the encounter (general info-gathering or specific)
2. Nature of the police conduct (place, duration, language, presence of others, physical contact)
3. The particular characteristics of the individual (age, minority status, level of sophistication, physical stature)
No right to search incident to detention beyond pat down for weapons “protective search” – hard objects only (Mann)
o And they also need reasonable grounds to believe that safety is at risk for the search. (Mann)
Detention should be (1) brief in duration and (2) not impose an obligation to answer police questions. (Mann)
Detention is unreasonable if it is based on racial profiling (Brown)
Being taken to the police station is considered a detention (Therens)
Detention triggers right to counsel without delay, subject only to concerns for officer or public safety, or to reasonable limits
prescribed by law (Suberu)
Roadside check-stops breach s.9 but justified under s.1 (Hufsky)
Random road stops (for any legitimate highway purpose) breach s.9 but are justified under s.1 (Ladouceur)

Dedman No power to detain at CL; you are either arrested or free to go
Simpson (SCC 1993) PO can detain if they have “articulable cause”
Articulable cause: Objective standard; there must be a reasonable suspicion that the detainee is involved in criminal activity. This is a
lower standard than arrest which requires “reasonable and probable grounds” to arrest or search. The extent of search powers incident
to detention is left unclear.
Facts: Police had a tip about a crack house; saw A coming out of it; questioned him; noticed a bulge in his pocket, and felt something
hard in pocket, asked him to remove it; found drugs
Held: There was a detention with no articulable cause: merely coming out of suspected location of crime is does not justify reasonable
suspicion that accused is connected to criminal activity.
Mann (SCC 2004) PO needs “reasonable grounds to suspect” connection to criminal activity for a detention. No right to search
incident to detention beyond pat down for weapons.
Facts: Mann matched the description of a suspect. Police detained him, searched him, and found marijuana.
Held: There were reasonable grounds to detain but police acted contrary to the s. 8 when they reached into his pocket; evidence was
excluded at trial (serious breach) See principles above.
Dissent: not a serious breach; evidence should be admitted
Clayton (SCC 2007) Broad power to detain for investigative purposes; must be “reasonably necessary given all the circumstances”
Facts: Police set up two checkstops outside of a strip club because they got a 911 call saying that 10 large black men were carrying
guns and describes some vehicles. Police stop a vehicle when they seen 2 black men in the car. A claims there was no rationale for the
vehicle being stopped.
Held: The detention was justified, initial roadblock was “reasonably necessary” because of legit safety issue regarding the guns. Frisk
search justified. Courts must consider the “totality of the circumstances.”
Dissent (Binnie): supports a more limited approach (specifically for stopping cars for firearm offenses). Doesn’t want to give the
police too much power to detain.
Grant (SCC 2009) Meaning of “detention” under Charter – Reasonable person test
Facts: Three POs were patrolling a school area known for a high crime rate. Police observed A acting suspiciously. A uniformed PO
went to speak to A, asked him what was going on, and asked him for his name and address. A handed over his identification, and
continued acting nervously. He went to adjust his jacket, prompting the officer to ask A to keep his hands in front of him. Worried
about the safety of the first officer, the other two officers arrived, identified themselves, and obstructed A's ability to continue walking
forward. A conversation took place with A, at which point he advised police he had marijuana and a firearm on him.
Held: A’s s. 9 and s.10(b) rights were breached, as the detention was not reasonably necessary in the circumstances. The gun was still
admitted under s. 24(2).
Comment: This case has a disparate impact on minority groups because it assumes a relatively robust “ordinary person.” There are
groups who would feel more threatened by police than others, perhaps because of past experiences.
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Therens (SCC 1985) Breathalyzer at police station = detention so right to counsel is triggered
Held: PO’s taking accused to police station for a breathalyzer is a “detention” that requires S.10(b) right to counsel
Analysis: Courts rule for a broad interpretation of detention: A reasonable person is likely to comply with the officer’s demand to go
to the police station and not think they have a choice – it is psychological compulsion, so it is involuntary restraint of liberty.
Suberu (SCC 2009) Detention triggers right to counsel without delay
Facts: PO responded to a call about male attempting to use a stolen credit card; A walked passed him; got in the van the police were
looking for; bags looked suspicious; PO arrested A then told him about s. 10(b) rights
Ratio: Police have a duty to inform someone who they have detained of their s.10(b) right to counsel WITHOUT DELAY from the
outset of the detention. This immediacy is subject only to concerns for officer or public safety, or to reasonable limits prescribed by
law or justified under s.1 of the Charter.
Held: There was no detention and therefore no violation of s. 10(b)
Application of Grant test:
1. Constable was gathering prelim information, not intending to detain
2. A was free to go, so no obstruction of movement
3. A was free and a reasonable person would have thought so
Dissent (Binnie): Believed A was detained; police were not just making general inquiries
Dissent (Fish): Believed A was detained; police can lawfully do so in some circumstances (i.e. Mann or Clayton)
Thomsen (SCC 1988) Roadside breath test breaches s.10(b) but justified under s.1
Held: It is a detention to make A come to the officer’s car and give a breath sample, but not informing of the right to counsel is
justified under s.1 because of the importance of police road blocks for impaired driving.
Hufsky (SCC 1988) Roadside check-stops breach s.9 but justified under s.1
Held: A random spot check on a car for drinking and driving violates the driver’s s.9 rights, BUT the importance of spot checks on
highway safety make it a justified detention under s.1 of the charter.
Analysis: Reasonable under s.1 because:
• State’s interest is compelling (safety on roads)
• Nature and duration of detention minimal
• It’s in relation to regulated behavior (driving), therefore it’s not as serious as randomly stopping someone on the street
• Having to produce your license and registration does not trigger s.8 since you have no reasonable expectation of privacy in
those items
Ladouceur (SCC 1990) Random road stops (for any legitimate highway purpose) breach s.9 but are justified under s.1
Analysis: There is a breach of s.9 but it’s justified under s.1
Dissent: This is “the last straw”; police can now stop any motorist for no reason. Not justified under s.1.

!
RIGHT!TO!COUNSEL!(S.10B)!
•
•
•

•
•
•
•
•
•
•
•

Section 10b of the Charter states that: “Everyone has the right on arrest or detention to retain and instruct counsel without
delay and to be informed of that right”
The purpose of this right is to ensure that the “detainee’s decision to cooperate with the investigation or decline to do so is free
and informed.” It does not “guarantee that the decision is wise” (Sinclair)
After you’ve spoken to counsel, no right to counsel during interrogation unless significant change (Sinclair) i.e. new
procedures involving the detainee; a change in the jeopardy facing the detainee; or reason to believe that the detainee may not
have understood the initial advice of the right to counsel.
No right to have counsel present during an interrogation (Sinclair)
Proving that A waived right to counsel is a very high standard to meet. The waiver must be clear and unequivocal
(Clarkson)
Police have a duty to provide a reasonable opportunity to exercise the right to retain counsel, and must cease questioning
until that time (Manninen)
A has the right to counsel of their choosing if they can be contacted within a reasonable amount of time (Ross)
There is a positive duty on police to inform a person about Legal Aid (Brydges)
Police must wait until A has had a reasonable opportunity to consult counsel before obtaining evidence, i.e. breathalyzer test
(Prosper)
A must be informed of 1-800 Brydges line if there is one. (Bartle)
In special circumstances, a short Brydges call may not be enough to satisfy right to counsel and thus justify police
questioning following the call (i.e. when the charge is very serious) (Osmond)
8

•
•
•
•
•

The right to counsel includes both an informational component and an implementational component (Sinclair)
A must act responsibly and diligently in exercising their rights otherwise PO can begin questioning again (Tremblay)
Questions about drinking/roadside sobriety tests breach s.10b but are justified under s.1 (Orbanski; Elias)
o This was subsequently codified in the CC amendments of 2008.
Breathalyzer test = detention, so right to counsel. (Therens)
Roadside breath test breaches s.10(b) but justified under s.1 (Thomsen)

Clarkson (SCC 1986) Proving that A waived their right to counsel is a very high standard to meet; Waiver of right to counsel must
be clear and unequivocal, with full knowledge of the rights the procedures were enacted to protect
Facts: Intoxicated A called sister and said husband was shot; charged with murder; police heard her admit guilt to sister in the car; she
was intoxicated and said she didn’t need a lawyer
Held: A had not voluntarily waived her right; she was not aware of the consequences; police should have waited for questioning;
evidence excluded under s. 24(2)
Court considered: (a) whether or not they could rely on the statements given by A and (b) whether or not she understood her rights
when intoxicated.
Manninen (SCC 1987) Under s.10(b), police have a duty to provide a reasonable opportunity to exercise the right to retain counsel,
and police must cease questioning until that time
Facts: A arrested and told of his rights; A requested a lawyer; police questioned him; he was not offered a phone call until getting to
the station
Ratio: A has a right to counsel of their choice if they can be reached within a reasonable time. If not, they need to contact duty
counsel. It is a violation of s.10b when police read A his rights, but continue to ask questions.
Held: s. 10(b) rights were infringed and statements were excluded; new trial ordered
Brydges (SCC 1990) Right to Legal Aid – imposes a positive duty on police to inform
Facts: Second degree murder charge; said he couldn’t afford a lawyer, A not informed about Legal Aid
Held: Evidence excluded. Any detainee should be informed of the existence of the Legal Aid system and system of duty counsel in
order to get a full understanding of the right to retain and instruct counsel. Without a full understanding of this, A is not able to fully
consider the consequences of waiving his rights because he didn’t fully understand his rights. Rights can be waived implicitly but the
standard of proof is very high; by requesting legal aid it’s clear that A didn’t waive his rights.
Prosper (SCC 1994) Police must wait until reasonable opportunity to consult counsel before obtaining evidence
Facts: Impaired driving charge; no lawyers were reachable (accused tried 15 numbers); no Brydges phone-line in Nova Scotia; A
provided a breath sample; he was arrested
Hold Off Test: once detainee has indicated desire to exercise right to counsel, state must provide reasonable opportunity to do so and
refrain from questioning until A has had a reasonable opportunity to speak with counsel.
Held: s. 10(b) rights were infringed, evidence excluded. There is no right to Legal Aid, but if the province doesn’t have a 24-hour
legal aid, then you cannot question A until the next morning or when Legal Aid is open.
Dissent (L’H-D): “Hold off” test would allow people to drink and drive at night/on weekends in provinces where there’s no 24-hour
lawyer hotline. A breach of right to counsel is considered a serious breach when doing the s.24(2) test so the evidence would always
be excluded under the Grant test.

COMMON!LAW!CONFESSIONS!RULE!!
•
•

•
•
•
•
•

Historically it was about the reliability of statements that protecting from self-incrimination, but now it includes the right of
the detained person to make a meaningful choice whether or not to speak to state authorities (Singh)
Crown must prove beyond a reasonable doubt that the statement was voluntary (rationale is reliability) and not a product of a
will overborne by (Oickle)
o threats, promises, inducements
o oppressive circumstances (concern about due process) or
o lack of operating mind (A must know what they are saying and that it could be used against them – they don’t need
to understand all of the legal consequences i.e. jail time)
The test is objective, but individual characteristics are relevant considerations in applying this objective test. (Singh)
It’s ok for PO to present false evidence as long as the trickery would not “shock the conscience of the community.” (Oickle)
The rule only applies if A believes he is talking to a person in authority (Rothman)
*When A knows he’s talking to a PO, the CLCR and s.7 are essentially the same (Spencer)
When A is detained and speaking with a police interrogator, the two tests are the same (Singh)

Boudreau (SCC 1949) Confession only admissible if voluntary BRD
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Confessions rule: Confession can’t be obtained by fear of prejudice (threat) or hope of advantage exercised by a person of authority.
Rationale: The reliability of statements. If voluntariness rule is breached, the result is the automatic exclusion of the evidence.
Rothman (SCC 1981) CLCR only applies if accused believes he is talking to person in authority
Facts: PO goes undercover in the cell; got incriminating statements. A thought he was talking to inmate, so CLCR did not apply and
the confession was admissible.
Held: Bringing out a guilty statement is not improper; statements were admissible.
Two step test: (1) Voluntariness: if there’s anything in surrounding circumstances that would suggest that A might be induced to lie
(reliability rationale); (2) Oppression: even if voluntary, statements can be excluded if they would bring the admin of justice into
disrepute (due process rationale)
Dissent (Estey): Refusing to make a statement was exercising a legal right; proper result should have been acquittal
Evolution of the Definition of Operating Mind
Ward: Can’t make a statement after a traumatic accident
Horvath: A was hypnotized and made a statement. Not admissible.
Clarkson: OM means that A must know what they are saying and all of the consequences. (broad interpretation, reflects fairness)
Whittle (SCC 1994): Must know what you’re saying and that it could be used in proceedings against you (not necessarily all of the
consequences, i.e. length of jail time). The "operating mind" test includes a limited mental component which requires that the A have
sufficient cognitive capacity to understand what he is saying and what is being said. This includes the ability to understand a caution that
the evidence can be used against the accused. Inner compulsion, due to conscience or otherwise, cannot displace the finding of an
"operating mind" unless, in combination with conduct of a person in authority, a statement is found to be involuntary.
Oickle (SCC 2000) Current test for voluntary confessions - CLCR
Facts: Accused produces confession after very lengthy interrogation
Held: Statements were voluntary and admissible. Accused knew his rights, police questions were long but not hostile or aggressive,
police did not improperly promise leniency. Promise not to polygraph his fiancée not seen as a threat or promise of advantage.
CLCR: Crown must prove beyond a reasonable doubt that the statement was voluntary and not a product of a will overborne by
a. threats, promises, inducements
b. oppressive circumstances or
c. lack of operating mind (accused must know what they are saying and that it could be used against them)
It’s ok for PO to present false evidence as long as the police trickery would not “shock the conscience of the community.” Used the
wording of “will overborne” but didn’t describe what this is.
Dissent (Arbour): Agreed with the test but not its application here; there were threats/promises and oppression was created in the
environment with the polygraph

CHARTER!RIGHT!TO!SILENCE!(S.7)!
•
•
•
•
•
•
•
•
•

Section 7 of the Charter states “Everyone has the right to life, liberty and security of the person and the right not to be
deprived thereof except in accordance with the principles of fundamental justice.”
Triggered by right against self-incrimination and voluntariness
Must be detained or arrested for this to apply
Undercover observations do not breach s.7 but PO can’t actively elicit (Hebert)
Right to silence not absolute: Police can question A after counsel was obtained. (Hebert)
Voluntary statements to inmates that police overhear are admissable. (Hebert)
Police can question even after A says that they want to remain silent without breaching s.7. (Singh)
Breach of the right to silence only when the A’s will is “overborne” (must be an egregious breach) (Spencer)
o Did A have an effective choice?
After you’ve spoken to counsel, no right to counsel during interrogation unless significant change (Sinclair) i.e. new
procedures involving the detainee; a change in the jeopardy facing the detainee; or reason to believe that the detainee may not
have understood the initial advice of the right to counsel.
Common Law Confessions Rule
Benefits
Burden of Proof
Evidence
Standard

More procedural advantages – easier for A to
prove. Will argue this first.
Crown has to prove BRD that confession was
obtained voluntarily
Evidence is excluded no matter what
Key is if A thought that the person was an
authority

Charter Right to Silence
More protections – tends to catch more
A has to prove on BoP that there was a breach of rights
If breach of rights – proceed to 24(2)
Objective test of whether A was denied the real choice
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Goal
Who is Bound?
When is it
triggered?

Reliability and fairness
A “person in authority”, determined on a
subjective test
Anytime a person in authority questions a
suspect

Protection of rights
An “agent of the state”, determined on an objective test
When the suspect is arrested or detained.

Hebert (SCC 1990) Undercover observations OK but can’t actively elicit
Facts: Advised of rights under s. 10(b); didn’t make a statement; police went undercover in his cell and he made incriminating
statements.
Held: Rights were violated by tricking him into making statements; evidence should have been excluded under s. 24(2)
• Rothman approach was rejected (i.e. that A needs to believes he is talking to someone in authority in order for s.7 to apply) in
favor of an objective approach (so A doesn’t have to know that they are talking to a PO)
• Distinction between observations and active eliciting of information
Note: Sopinka would have used the Clarkson standard: “awareness of all the consequences” test; therefore there would be no waiver
of rights and evidence would still be excluded.
Singh (SCC 2007) Police can question even after A says that they want to remain silent without breaching s.7.
Facts: A asserted right to silence 18 times before admitting guilt
Held: Police can persistently question A without breaching s.7 as long as they do not overbear A.
Held: Statements were admissible. S. 7 does not stop the police from questioning A; accused free to choose. Police have state interest
in effective investigation of a crime, so must allow legitimate means of persuasion. If voluntary = both s.7 and CLCR are met.
Dissent (Fish + 3): A can their change mind but should not be compelled to do so. A voluntary confession for the CLCR purposes can
still be a breach of s.7. “A statement is admissible at common law where the detainee had an operating mind and the confession did
not result from inducements, oppression, or police trickery that would shock the community. Clearly, however, a confession that
meets these common law standards does not invariably represent a free and meaningful choice for the purposes of the Charter. A
choice that has been disregarded and unfairly frustrated by relentless interrogation is neither free nor meaningful.”
Comment: As opposed to the situation with undercover informants, now we are allowing active elicitation. In both cases A has said
that they want to remain silent, and in both cases you are dealing with an agent of the state. But in one case it’s alright to actively elicit
and in the other situation it is not.
Spencer (SCC 2007) Breach of the right to silence only when will “overborne” (high threshold, must be an egregious breach)
Facts: Arrested for multiple robberies; girlfriend arrested for one; A confessed and requested his girlfriend was let go (he admitted
that he only confessed for her)
Held: There was clearly an inducement but it didn’t rise to the level of overbearing A’s will; must consider the strength of the
inducement in light of all the circumstances; applied narrow operating mind principle – “must inquire as to whether A had an effective
choice and whether his or her will was overborne”; police given leeway to offer inducements based on this result (according to critics)
Dissent (Fish): Lower standard for voluntariness of statements preferred. A statement can be involuntary if it was made in the hope of
some advantage. The inducement does not have to be so overbearing that A lost any meaningful, independent ability to choose to
remain silent. “There is no such standard for determining the voluntariness of a statement induced by promises or threats by a person
in authority.” Inducement should lead to questioning of the reliability of the evidence
Sinclair (SCC 2010) After you’ve spoken to counsel, no right to speak to counsel during interrogation unless big change
Majority: Purpose of s.10(b) of the Charter is to provide the detainee with legal advice relevant to his right to choose whether to
cooperate with police of not.
Dissent: In regular life, you can speak to a lawyer whenever you want. Why should you lose this right when you are detained and at
your most vulnerable? Purpose of s.10(b) is about correcting a power imbalance, not so much informational as protective.

!
BURDENS!OF!PROOF!
•

•

•

Styles of Burden
o Persuasive burden: convince to win the legal issue
o Ultimate burden: win the case
o Evidentiary: activate the issue by putting some evidence on the table
Standards of Burden/Proof
1. Balance of probabilities: more likely than not; 50% plus 1
2. Evidentiary: show some evidence that issue should be considered, e.g. air of reality
3. “Proof Beyond a Reasonable Doubt”
Proof of guilt BRD and the presumption of innocence are the foundations of criminal liability (Woolmington)
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Now both are protected under s.11d of the Charter, which states: “Any person charged with an offence has the right
to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and
impartial tribunal.”
" This is the section that comes into play regarding reverse onuses.
Rationale for the presumption of innocence:
o Dickson in Oakes: “presumption of innocence confirms our faith in humankind, reflects our belief that individuals
are decent and law-abiding members of the community unless proven otherwise”
o It protects the fundamental liberty and human dignity of people accused by the State of criminal conduct (Oakes).
o Issue of resources – Crown has more resources
o Protects against wrongful conviction
Reverse onuses have been justified:
o For insanity, automatism, and extreme intoxication
o Presumption of drunk driving when in the care and control of a vehicle (Whyte)
o Reverse onus to prove the truth of a statement when charged with willful promotion of hatred (Keegstra)
o Reverse onus to prove that you are not living off the avails of prostitution if you live with or are habitually found in
the presence of prostitutes (evidentiary burden) (Downey)
Jury instructions for describing BRD (Lifchus)
o Things you must say to the jury about PBRD:
" Intertwined with the presumption of innocence
" Must explain that it lies with the prosecution and never shifts
" Not based on sympathy or prejudice
" Based on reason and common sense
" Logically connected to the evidence (or lack thereof)
" Is not a frivolous or imaginary doubt
" Does not require proof of absolute certainty but requires more than “A is probably guilty”
" Should indicate a floor and a ceiling and that BRD is closer to the ceiling (Starr)
o Things you shouldn’t say about BRD:
" That it’s an ordinary expression
" That it’s the same way you decide most important decision in your life
" That it means “sure” without giving them the proper definition first
" That is means moral certainty
" Don’t use other adjectives to quantify “doubt”
o Note: This is not a magical incantation (you don’t have to say exactly the sample) but certain mistakes in the jury
instruction will be considered minor while others are crucial (Starr)
" The interconnection with presumption of innocence must be explained
" There must be a floor or ceiling explained, with the fact that BRD is closer to the ceiling
o

•

•

•

Woolmington (HL 1935) Solidifies proof beyond a reasonable doubt as a fundamental principle
Facts: Guy shoots his wife. He says that it was an accident and that he meant to scare her into thinking that he was going to commit
suicide. Trial judge made a statement to the jury that the burden was on A, and that “malice of forethought” was presumed. Court
found that although this was a principle of law at the time, they said that it was wrong and instead said that there should be no reverse
onus. Crown should bear the burden of proving that the person died at the hands of A BRD, and that A intended it BRD.
Lord Sankey: “Throughout the web of the English Criminal Law one golden thread is always to be seen, that it is the duty of the
prosecution to prove the prisoner’s guilt… If, at the end of and on the whole of the case, there is a reasonable doubt, created by the
evidence given by either the prosecution or the prisoner, as to whether the prisoner killed the deceased with a malicious intention, the
prosecution has not made out the case and the prisoner is entitled to an acquittal. No matter what the charge or where the trial, the
principle that the prosecution must prove the guilt of the prisoner is part of the common law of England and no attempt to whittle it
down can be entertained.”

!
ACTUS!REUS!!
•
•

Actus non facit reum, nisi mens sit rea (An act is not guilty unless the mind is also guilty)
“So long as an act rests in bare intention, it is not punishable by our laws.” Lord Mansfield in Scofield
1. Physically voluntary
a. This is not actually stated in the CC but the courts have held that it is a PFJ (Ruzic)
b. Examples of conduct that is physically involuntary:
i. Spasm/twitch, reflex action, unexpected mechanical failure of a vehicle, trip and fall, physical
compulsion, physically impossible to fulfill a legal duty, acts where A is not conscious, some severe
forms of mental disorder, such as psychomotor epilepsy, extreme intoxication (Daviault), sleepwalking
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2.
3.
4.

(Parks), acts resulting from a concussion, delirium, epileptic seizure
c. Pure status offenses would be unconstitutional
Act or omission
a. Omissions require a legal duty
b. See handout on legal duties
Sometimes in certain circumstances
Sometimes causing certain consequences

CONTEMPORANEITY!
•
•
•
•

•
•
•

Comes from common law (not in the CC)
Offences cannot be proved unless the mental element of fault and the actus reus coincide (Fagan, Miller, and Cooper)
It is only necessary that the mens rea exist at some stage between the beginning and the end of the actus reus (Cooper)
This principle has been massaged - we don’t require perfect coincidence that would produce absurd results. Courts are
prepared to apply the principle flexibly and find concurrence exists by treating an accused’s separate acts and omissions as
“one continuous act or transaction” (Cooper, Meli, Fagan)
o I.e. Strangling while conscious and strangling while unconscious was a continuing transaction – it does not matter
that the intent was no longer there when the victim died. (Cooper)
o A series of acts can be considered one continuous transaction; it’s sufficient as long as the MR coincided with one of
the acts in the series (Meli)
An unintentional act followed by intentional omission to rectify can be regarded as an intentional act (Miller)
An act which may be innocent or careless at the outset can become criminal at a later stage when you acquire knowledge of
the nature of the act and still refuse to change the course of action. (Cooper)
Example: There was no contemporaniety of the AR of endangering the life and the MR for aggravated assault (Williams)

Fagan (QB 1969) Continuous transaction applied to contemporaneity
Facts: A accused of assaulting a police officer. A is reversing his car and a PO asks him to park it at the curb so he can produce docs.
So he does this but the PO doesn’t like it so he asks him to pull up closer. So A drives it forward onto the PO’s foot “by accident”. PO
says get off my foot. A says F you, you can wait. Then he finally drives off the foot. A argues there is no contemporaneity, and that
although he had the MR when he refused to remove the car, this was an omission and the AR required was a positive act.
Held: Act was continuing and then the mens rea came along and attached to the act, so A loses. Court “massages” the principle so that
it does not produce absurd results.
Dissent: There was no actual contemporaneity here. Even though A was blameworthy, the dissent preferred to stick to the historical
application of the principle.
Miller (CA 1982) An unintentional act, followed by intentional omission to rectify can be regarded as an intentional act
Facts: Squatter smoking on a mattress falls asleep with a lit cigarette. Wakes up, sees the mattress smouldering, and then just moves
to another room and goes to sleep. Problem: no guilty mind when the mattress lit up, but when he wakes up, sees it, and goes to
another room, that’s when he has the MR. But at that point he’s not doing any wrongful act...
CA: The MR and the AR are close enough here to impose criminal liability. “An unintentional act followed by an intentional omission
to rectify that act or its consequences can be regarded in toto as an intentional act.”
HL: Preferred to find a CL duty – when he woke up he had a duty to alert someone of the fire. But they also support in toto.
Cooper (SCC 1993) An act which may be innocent or careless at the outset can become criminal at a later stage when you acquire
knowledge of the nature of the act and still refuse to change the course of action
Facts: Guy strangles a woman. He remembers that he grabbed her by the throat, but then he doesn’t remember anything afterwards
except waking up and she was dead. So the question is whether the actus reus and the mens rea happened at the same time.
Held: Entire episode can be viewed as one transaction. Sufficient that AR of strangulation coincided at some point with the required
MR of “awareness of probable risk” of death (not necessary for requisite intent to continue throughout)
Meli (PC 1954) Where the AR consists of a series of linked acts, it is enough that the MR existed at some time during that series,
even if not necessarily at the time of the particular act which caused the death
Facts: A had attempted to kill the victim by beating him over the head. Believing he was dead, they threw him over a cliff. The victim
died, but from the fall and the exposure, and not from the beating, thus there was an argument that at the time of the AR (throwing him
over the cliff), the A no longer had the MR.
Held: Throwing the victim over the cliff was part of a series of acts following a preconceived plan of action, and therefore couldn’t be
seen as a separate act at all, but was rather a single transaction.
Williams (SCC 2003) MR and AR did not coincide for aggravated assault (HIV transmission)
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Facts: A and B have sex for 5 months, then A finds out he has HIV. Doesn’t tell B and keeps having sex with her for a year. Then B
turns out to be HIV positive. A argues that he could have given her HIV in the many months before he even found out. So he is not
guilty of aggravated assault.
Held: Before he found out that he was HIV positive, there was endangerment but no intent. After he found out, there was intent but at
least a reasonable doubt as to the endangerment. A is properly convicted of attempted aggravated assault. The crime of attempt
requires the Crown to establish the MR to commit the crime in question. The intent to commit the crime of aggravated assault is
established for the period after he found out. As to the AR, failure to prove endangerment of life was fatal to the prosecution in this
case of aggravated assault but it is not fatal to a conviction for attempted aggravated assault.

VOLUNTARINESS!
•
•

•
•
•
•

Voluntariness of the act or omission is a PFJ under s.7 of the Charter.
Why do we require voluntariness?
o “The act implies a choice and that it is felt to be impolite and unjust to make a man answerable for harm, unless he
might have chosen otherwise.” (Oliver Wendell Holmes)
o “Punishing a person whose actions are involuntary in the physical sense is unjust because it conflicts with the
assumption in criminal law that individuals are autonomous and freely choosing agents” (Ruzic)
Even with absolute liability offenses, the act still has to be voluntary (Kilbride - NZ)
Voluntariness is a low threshold: was the mind connected to the act in some minimal way that could indicate voluntariness?
o “The spark without which the act cannot be performed” (Kilbride)
Person was drugged unknowingly and then drove. Not guilty because no voluntariness. (King)
The PFJ of voluntariness is the reason why status offenses would be unconstitutional

Larconneur (UKCA 1933) No physical voluntariness for the act, but accused still charged. OLD LAW. OVERRULED.
Facts: Woman goes to England on a French passport. While she’s there, England revokes her visa immediately. They take her to
Ireland. Then the Irish bring her to England. The English charge her with breaching her visa. But she didn’t have a choice at all; the
police are the ones who brought her back to England.
Jury says: Guilty, through circumstances beyond her control.
Court of Appeal: Sees no problem with the jury verdict.
Kilbride (NZ SC 1962) Even with absolute liability offenses, the act still has to be voluntary
Facts: Absolute liability offense said you had to have a warrant on your car. Someone or the wind pulled it off. Then he gets a ticket.
Held: Not criminally liable because there was no voluntariness. Even in absolute liability offenses, the act still has to be voluntary.

OMISSIONS!
Legal duties
• General principle of crim law is that a person will not be liable for an omission unless they are under a legal duty to act.
• Two situations:
o Specific omission offenses: Where an offense specifically articulates a duty (i.e. mandated by law)
o General omission offenses: Common nuisance and criminal negligence. You must have a legal duty to act.
• Sources of legal duties:
• Criminal Code (not problematic)
o Provincial statutes
" Problematic. A provincial statutory duty that you fail to exercise could be used to charge you with criminal
negligence or common nuisance. This raises a division of powers issue - can the feds delegate to the prov a
constituent element of the offense which is the heart of the offense? Essentially you are allowing the
province to write criminal law, which is federal under s.91(27)
" The balance of authority in Canada suggests that a legal duty can arise from prov statute but no SCC
decision on the matter.
• Common law
o Problematic - CL offenses abolished by s.9 of the CC. The SCC has not ruled definitively on the issue.
o Lots of CAs have said that CL duties suffice (Coyne, Popin, Nixon, Thorton)
o Reliance on CL duties, as opposed to statutory duties, may violate the spirit of s.9 of the CC which
abolished all CL offences. Relying upon a CL duty to fill in the content of existing offences comes close to
creating a common law offence.
o **Bottom line: we don’t know if a CL duty is enough for the “duty” in criminal negligence or common
nuisance, but we do know that most of the duties could probably be covered by the duties already
articulated in the code.**
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Criminal negligence
• Not in itself a crime. It must cause bodily harm or death in order to be a crime.
• MR is “a marked and substantial departure from the conduct of a reasonable person which shows wanton or reckless
disregard for the lives or safety of others” (Tutton and Waite)
o Wanton and reckless disregard will exist when an accused gave no thought to an obvious and serious risk to the life
or health of another person in circumstances where a reasonable person would have recognized that risk and avoided
it. F(J)
o Just because you don’t fulfill an undertaking in the best way possible does not mean that you have shown wanton
and reckless disregard (Brown) It is quite a high threshold.
• Mixed objective/subjective test: “Short of incapacity to appreciate the risk or incapacity to avoid creating it, personal
attributes such as age, experience, and education are not relevant. The standard against which the conduct must be measured
is always the same – it is the conduct expected of the reasonably prudent person in the circumstances of A.” (Beatty)
!
Penal Negligence
• Is just a type of MR, not an offense
• Requires a marked departure from reasonable behavior (Hundal)
• “Unlike civil negligence, which is concerned with the apportionment of loss, penal negligence is aimed at punishing
blameworthy conduct. Fundamental principles of criminal justice require that the law on penal negligence concern itself not
only with conduct that deviates from the norm, which establishes the actus reus of the offence, but with the offender’s
mental state…. A mere departure from the standard expected of a reasonably prudent person will meet the standard for civil
negligence, but will not suffice to ground liability for penal negligence. The distinction between a mere departure and a
marked departure from the norm is a question of degree. It is only when the conduct meets the higher threshold that the court
may find, on the basis of that conduct alone, a blameworthy state of mind.” [Charron in Beatty]
!
Common nuisance
• Covers more things than criminal negligence (i.e. doesn’t have to result in death or serious bodily harm); is kind of like a less
serious form of criminal negligence
• MR is any subjective mens rea (because there is no express language)
Brown (ONCA 1997) Undertaking (s.217) was fulfilled; wanton and reckless disregard is a high threshold
Facts: A charged with criminal negligence causing death for failing to take his accomplice immediately to the hospital. Both were
drug dealers and one of them swallowed bags of cocaine because of a police search. She can’t get them out. Brown finds her, really
sick, and says “I’m going to take you to the hospital.” This is key because it’s seen as an undertaking to get her to medical help. S.217
says that if you start an undertaking and you fail to actually do it, if the omission to do the act may be dangerous to life, then you can
be charged. So was there a duty here? The fact that he called a taxi rather than an ambulance would constitute a failure.
How to classify Brown’s actions:
Option 1 – there was no undertaking, hence no duty (Justice Abella takes this approach – says that the duty needs to be legally
enforceable, whatever that means)
Option 2 – there was an undertaking and he fulfilled it. (majority view)
Option 3 – there was an undertaking, he did not exercise it, but did not have the requisite mens rea. You have to show wanton and
reckless disregard.
Note: S.215 is not held to apply (she was not “under his charge”)
Case where court uses CL to find a duty but could have used the Code:
Coyne (NBCA)
Facts: Hunting accident where a guy sees a deer and hits a person. Here the court convicted on the basis of a common law duty to take
care in handling dangerous items. Could have perhaps used s.216 which says that when undertaking a lawful act that may endanger
someone’s life you must exercise care and skill.
Popin (ONCA)
Facts: Wife was abusing the child, husband knew but did nothing and was charged with criminal negligence. Court articulated a
general common law duty to protect a child (could have used s.215)
Nixon (BCCA 1990)
Facts: Assaults committed by POs. Convicted supervisor of criminal negligence on a basis of a duty to protect inmates (could have
used s.215 or s.217.1)
Thorton (ONCA 1991, SCC 1993)
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Facts: Guy knowingly donates HIV-positive blood. The omission is that he did not disclose the info. Charged with common nuisance.
Court finds that the duty to his neighbors (Donoghue) which is a CL duty applies. SCC finds that there was a duty under s.216. They
were silent on the issue of whether a CL duty is enough to ground a duty.

CAUSATION!
•

•
•
•

•

•

•

•

Factual causation asks if there is some causal link between A’s actions and the prescribed consequence. (no factual causation
in Whyte, Winning) You need more than factual causation - legal causation asks whether the factual cause is significant
enough to justify imposing criminal liability.
Criminal code has no general provisions outlining level of causation needed. All of our rules surrounding causation come
from the common law.
The consequence, if a part of the actus reus, must be proven BRD to have resulted from A’s acts
The general standard: Legal cause is established when A’s actions are a contributing cause of the harm, outside the de
minimus range (Smithers) it can also be described as a “significant contributing factor” (Nette)
o It does not matter if there were other contributing factors – A’s conduct does not need to be the sole cause, the
main cause, or even a substantial cause.
o Thus, there can be more than one legal cause for the harm, and more than one person can be legally liable for
causing the harm.
o Smithers causation is constitutionally sound, at least wrt to second degree murder and manslaughter (Cribbin)
o Smithers standard applies to all crimes except where it’s first degree murder + “where the death is caused by
that person”
o This is a question of fact for the jury to decide
Intervening Causes
o Unless it is a major intervening cause, it will not sever causation. Highly debatable issue. Is it a natural product
of A’s actions?
o If the intervening act is a direct cause of A’s actions, that will not sever causation (Pagett)
" A’s act in using gf as human shield; police killed her but A guilty because the act was the direct result of
A’s act (Pagett)
o Refusal of blood transfusion resulting in death not enough to sever causation (Blaue)
Remoteness
o Smithers leaves open the possibility that the original act may be so remote that the stabbing is merely the
setting for a coincidental or ordinary hazard to arise (i.e. you are stabbed and then on the way to the hospital
your ambulance gets in an accident and you die)
Thin skull rule: You take your victim as you find them. (Blaue, Smithers)
o Physical infirmity such as a malfunctioning epiglottis does not sever causation (Smithers)
o This refers to the whole man, not just the physical man. Therefore, just because a victim refuses medical
treatment and dies does not mean that you are not responsible for their death. (Blaue)
Harbottle Causation:
o When something is in relation to first degree murder and the words “where the death is caused by that person”
are used (s.231(5))
o Causation only established if the Crown proves that A “committed an act or series of acts which are of such a
nature that they must be regarded as a substantial and integral cause of the death.” (Harbottle)
o “A must play a very active role -- usually a physical role -- in the killing.” Preventing the victim from resisting
the attack by holding her legs was held to meet this standard. (Harbottle)
o There are other sections of first-degree murder where this language is also found, such as s. 231 (6) and ff,
although no cases have tested this.

Winning (ONCA 1993) Not even any factual causation
Facts: Woman falsely filled out a credit card application and obtained credit from Eaton’s. Only her name and address were correct.
She’s charged with obtaining credit by false pretense. The credit rep actually said that the only thing they rely on is the name and
address. There was no causal link between providing the false info and obtaining the credit, so she was not convicted.
Whyte (KB 1910) No legal causation if the person dies of a natural death before your attempted murder takes effect
Facts: Accused not guilty even though he tried to poison his mother, because before the poison could take effect she had a heart attack
which actually killed her. So he was guilty of attempted murder but not murder.
Smithers (SCC 1978) General standard of causation
Facts: Guy kicks another in the stomach. He dies. Smithers is charged with manslaughter. Guy died in part because of a bodily defect.
Issue: Did Smithers cause the death?
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Held: Yes. A is guilty because his kick was the underlying act causing the death and harm was foreseeable. Legal cause is established
when A’s actions are a “contributing cause of death, outside the de minimus range” Court said that the kick was more than trivial in
relation to the death. Otherwise put the normal test for legal causation is whether or not A’s actions were a “non-trivial” or “not
insignificant” cause of the prescribed result.
Nette (SCC 2001) Smithers standard applies to all crimes except first degree murder, “significant contributing factor” is the
appropriate articulation of the Smithers test
Facts: Nette was charged for the murder of a 95-year old woman by tying her up during a robbery. She later died after falling off the
bed. Medical evidence said that a number of factors contributed to the death.
Issue: Is the Smithers causation test the right standard to apply here (guilty) or is a higher standard required here (not guilty)? Should
the Harbottle standard apply to all murders?
Majority (Arbour): Court holds that for every other crime than first degree murder, the Smithers standard applies. Latin shouldn’t be
used (i.e. de minimus) and instead it should be called “significant contributing cause.” The court is adamant that they are not changing
the Smithers standard.
Minority (L’H-D): Says that “significant” doesn’t mean the same thing as “not insignificant”. “Words have a meaning that should be
given to them and different words often convey very different standards to the jury. In my view, describing a contributing cause as
having a “significant” impact attaches a greater degree of influence or importance to it than do the words “not insignificant”.
Comment: Court says that they are not changing the standard, but in effect they may be…
Harbottle (SCC 1993) For murder, the actions of A must form an essential, substantial, and integral part of the killing of the
victim.
Facts: Kidnapping situation. Girl killed. Accomplice held down her legs while the other kidnapper killed her.
Issue: Did the accomplice “cause” the death?
Held: Holding down the legs was enough for legal causation. A physical role in the death is (probably) required.
Note: The Harbottle exception only applies to where you see the specific words “where the death is caused by that person” with
reference to first degree murder.

MENS!REA!
•
•
•
•
•
•

Requisite guilty state of mind; the mental element of an offense.
“The requirement of a guilty mind is rooted in respect for individual autonomy and free will” (Ruzic)
We require a guilty mind before we punish someone for an offense to prevent the conviction of the morally innocent
We want the degree of moral fault marked by the MR to be broadly proportional to the gravity of the crime and the
seriousness of the offense
Being under duress does not mean that you did not form the MR for your actions (Hibbert)
Principle of symmetry
• The general principle that the prescribed MR must attach to every element of the AR. (Creighton)
• This is not a PFJ but it’s an interpretive starting point.
• There are exceptions (result-driven offenses) which often don’t require that the MR attach to all elements of the crime.
This principle is “honored in the breach.”

Subjective MR
• Fault that focuses on what passed through the mind of A at the relevant time.
• What a reasonable person would have thought is simply evidence that is used in determining what A himself thought.
(Tennant and Naccarato)
Intent
•
•

•
•
•
•

Intent means that A desired or sought the proscribed harm (direct intent) or desired or sought some other end, but it was
certain or virtually certain that the proscribed harm would be the result (indirect intent) (Hibbert)
“As a general rule, a person who foresees that a consequence is certain or virtually certain to result from an act which he does
to achieve some other purpose, intends that consequence. The actor’s foresight of the certainty, or moral certainty of the
consequences arising from his conduct compels the conclusion that he…decided to bring it about in order to achieve his
ultimate purpose.” (Martin JA in Buzzanga and Durocher)
Only applies when this is specified by the code (because if there is no language of MR then any subjective MR will do)
“intends”, “means”, “willfully”, “with the purpose of…”
o Exception where willfully means MR of recklessness or higher: s.429 – 447.1
Motive and intent are not the same thing. Just because your motive reaches beyond the offense does not mean that you didn’t
intend the results of your actions. (Buzzanga and Durocher)
In Canada, there is direct and oblique intent
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o
o

Direct intent: when intent and motive coincide. To do an act with the goal, purpose, or desire (motive) of bringing
about the prescribed harm.
Oblique intent: A commits an act for a different motive (goal, purpose, or desired) but knows (subjectively
foresees) that the prescribed harm is certain or virtually certain to result

Knowledge
• Knowledge regarding facts or states of affairs; must be explicitly stated
• When knowledge is the expressed MR, willful blindness will also suffice (Sansregret)
Recklessness
• Recklessness is “found in the attitude of one who, aware that there is danger that his conduct could bring about the result
prohibited by the criminal law, nevertheless persists, despite the risk.” (Sansregret)
o Distinct from intent in that it’s about seeing a risk, not a virtual certainty
• In most instances, word “intent” precludes recklessness being sufficient MR
• Distinct from negligence:
o Negligence is an objective form of MR; if reasonable person would have seen risk; doesn’t matter if that individual
saw it. Recklessness must have an element of subjective; accused himself saw the risk. (Sansregret)
o “Negligence is tested by the objective standard of the reasonable man. A departure from this accustomed sober
behaviour by an act or omission which reveals less than reasonable care will involve liability at civil law but forms
no basis for the imposition of criminal penalties. In accordance with well-established principles for the
determination of criminal liability, recklessness, to form part of the criminal mens rea must have an element of the
subjective.” (Sansregret)
Willful Blindness
• Arises where a person who has “become aware of the need for some inquiry declines to make the inquiry because he
does not wish to know the truth” (Sansregret)
• Can substitute for actual knowledge whenever knowledge is a component of the mens rea. (Briscoe, Duong)
• The doctrine of willful blindness imputes knowledge to an accused whose suspicion is aroused to the point where he or she
sees the need for further inquiries but deliberately chooses not to make those inquiries (Briscoe)
• Willful blindness vs. recklessness: “Wilful blindness is distinct from recklessness because, while recklessness involves
knowledge of a danger or risk and persistence in a course of conduct which creates risk that the prohibited result will occur,
willful blindness arises where a person who has become aware of the need for some inquiry declines to make that inquiry
because he does not wish to know the truth. He would prefer to remain ignorant. The culpability in recklessness is justified
by consciousness of the risk and by proceeding in the face of it, while in willful blindness it is justified by A’s fault in
deliberately failing to inquire when he knows there is reason for inquiry.” (Sansregret)

!
Objective Mens Rea: What A ought to have thought or contemplated about his/her actions
Criminal Negligence
• S. 219: Everyone is criminally negligent who a) in doing anything or b) in omitting to do anything that it is his duty to do,
shows wanton and reckless disregard for the lives or safety of others
o Causing death (s. 220) or causing bodily harm (s. 221)
o To be liable for criminal negligence the crown must prove BRD that A’s actions constituted a marked and substantial
departure from the conduct of the reasonable person in the circumstances showing wanton or reckless disregard for the
lives and safety of others.
• MR is criminal negligence: Showing, through your actions, a marked and substantial departure from the conduct of a
reasonable person which shows wanton and reckless disregard for the lives or safety of others (Tutton and Waite)
• “Wanton and reckless disregard will exist when, at minimum, an accused gave no thought to an obvious and serious risk to
the life or health of another person in circumstances where a reasonable person would have recognized that risk and avoided
it” (F(J), 2008)
• “Short of incapacity to appreciate the risk or incapacity to avoid creating it, personal attributes are not relevant.
Standard against which the conduct must be measured is always the same – it is the conduct expected of the reasonably
prudent person in the circumstances.” (Beattie)
• Distinct from Civil Negligence
• Civil negligence is made out by showing any deviation from standard of care of reasonable person
• Criminal negligence requires a marked and substantial departure from standard of care and furthermore this departure
has to exhibit a wanton and reckless disregard for lives and safety of others – basically extreme negligence
Penal Negligence
• When MR language is there that looks like civil negligence i.e. dangerous driving; careless use of a firearm; arson by
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•
•
•
•

•

negligence
It sits between civil negligence and criminal negligence (Beattie)
Utilizes a modified objective approach: requires a marked departure from the standard of care that a reasonable
person would observe in the circumstances (Beattie)
You should not conflate the civil standard for negligence with penal negligence. (Beattie)
“Unlike civil negligence which is concerned with the apportionment of loss, penal negligence is aimed at punishing
blameworthy conduct.
o “A mere departure from the standard expected of a reasonably prudent person will meet the standard for civil
negligence, but will not suffice to ground liability for penal negligence. The distinction between a mere departure
and a marked departure from the norm is a question of degree. It is only when the conduct meets the higher
threshold that the court may find, on the basis of that conduct alone, a blameworthy state of mind.” (Beattie)
o “Short of incapacity to appreciate the risk or incapacity to avoid creating it, personal attributes are not
relevant. Standard against which the conduct must be measured is always the same – it is the conduct expected of
the reasonably prudent person in the circumstances.” (Beattie)
Constitutional limit: In Hundal, court determined that if you have a true crime, MR cannot be lower than penal negligence
(why? Because we want you to have a blameworthy mental state before you are charged with a true crime)

MENS!REA!TEST!
1.

2.

Is there express language of MR?
a. If it says “due diligence is not a defense”, that is express language of MR (for absolute liability)
b. If it says “negligent”, “careless”, “dangerous” or “reasonable precautions”, that is express language for penal
negligence
c. If there is express language, determine if all constitutional constraints are met
i. Stigma offenses must have subjective MR (Vaillancourt, Martineau)
1. Murder, attempted murder, theft (Vaillancourt) crimes against humanity (Finta)
2. Manslaughter is not a stigma offense (Creighton) neither are other result-driven offenses (De
Sousa)
ii. Can’t go below penal negligence for a true crime (i.e. can’t have strict or absolute liability) (Hundal)
iii. Can’t have absolute liability and a risk of loss of liberty (BC Motor Vehicles)
If there is no express language of MR…
a. Is the offense in the CC? (Or Controlled Drugs and Substances Act – Malmo Levine) If so, presumption of true
crime (Prue and Baril) and the presumption for true crimes is any subjective form of MR (Buzzanga and
Desrocher)
b. If not in the CC, one must look to the nature and seriousness of the conduct and the seriousness of the penalty to
determine if it is a true crime or regulatory offence (Sault Ste Marie)
i. Nature and seriousness of the offense (Sault Ste. Marie)
1. Mala in prohibita (concerned with conduct that is harmful to public objectives – Pierce
Fisheries) or mala in se (bad in itself)? Note this is a slippery distinction – can work when you
compare murder to speeding – is very subjective and highly debatable.
2. Purpose or object of the legislation? Is it trying to create a standard of conduct to prevent future
harm or is it trying to condemn and punish. Look at the name of the Act.
3. High stigma (deviant and bad) v. low stigma (didn’t live up to some standard of conduct)?
ii. Seriousness of the penalty (Prue and Baril, Sault Ste. Marie)
1. Possibility of imprisonment or probation over two years? (Indicates true crime)
2. Is the penalty exclusively monetary? (indicates regulatory offense)
3. Does it mention “indictable offense”? (could indicate true crime)

Strict liability
• There was only subjective MR or abs liability until the 1970s when the SCC wanted to change this, so they created strict
liability.
• Crown proves the actus reus BRD, then burden shifts to A to prove due diligence on a balance of probabilities (Sault Ste.
Marie)
• Mens rea of strict liability is carelessness – any departure from the standard of care of the reasonable person
o Why reverse onus?
" Because A is in the best position to show that they took all precautions
" To make it easier to go about the business of regulating – a full burden on the Crown would be a heavy
burden and not necessarily good for regulating
• Strict liability for regulatory offences is constitutionally valid, in respect to both the level of fault (absence of reasonable
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care) and the reverse onus: Wholesale Travel
Absolute liability
• Upon proof by the Crown BRD of the AR, A is guilty. No defence based on an absence of MR is available.
• Constitutional limit: Anytime that there is potential for imprisonment/probation, there must be some mental fault because
otherwise it would be a contravention of s.7 of the Charter (BC Motor Vehicles)
• However, absolute liability offences seem to be saved from unconstitutionality in B.C. owing to s. 6 of the B.C. Offence Act,
which states that “Despite section 4 or the provisions of any other Act, no person is liable to imprisonment with respect to an
absolute liability offence.” Since imprisonment is “off the table,” on the authority of Pontes, the constitutional problem
disappears.
Constitutional Limits
• Pre-Charter: Nothing would have stopped Parliament from putting whatever MR they wanted to any crime. It was a
presumption that it should be a subjective mens rea, but just a presumption. (Tennant and Naccarato)
1. You cannot have the possibility of imprisonment with an absolute liability offense (BC Motor Vehicles)
2. A true crime cannot have an MR below penal negligence. (Hundal)
3. Stigma Offenses: must have a subjective MR (murder, attempted murder, theft (Martineau), crimes against humanity Finta)
o Manslaughter is not a stigma offense because it is marked by an absence of the intent to kill (Creighton)
Stean (UK 1947) Found that duress meant A didn’t form the requisite MR (overruled in Hibbert)
Facts: WWII, statute says that it’s a crime to do “acts likely to assist enemy (actus reus) with intent to assist the enemy (mens rea)”.
Stean was a radio broadcaster for the Nazis during the war. Looks like he did everything he could to avoid it. He refused, they beat
him up. Then they tortured him. Then they threatened to move him and family to concentration camp.
Held: Court says he can’t be convicted because he didn’t want to help the enemy. No desire here, no MR.
Comment: Nowadays, the not guilty would be right because he was subject to duress but he still had the mens rea. It does not make
sense to say that there was no intent. He meant to help the Nazis, although his defence would be duress.
Hibbert (SCC 1995) Duress does not mean that you did not form the MR, rather it rests on the notion of moral voluntariness
Facts: A was charged with aiding and abetting a murder. Offense says “for the purpose of” so we know that this means intent. A
testified that the murderer forced him at the doorway of an apartment building to lure his friend down. Hibbert said that his goal was
to save his own life.
Held: Court said you can argue the defense of duress, but not a lack of intent because you intended to buzz your friend and get him to
come down to the doorway.
Buzzanga and Desrocher (ONCA 1979) Motive vs. Mens Rea
Facts: Accused are charged with willfully promoting hate by circulating pamphlets about French-Canadians. They were also FrenchCanadians. They thought that an outside threat would help the community come together. Court said no way, you intended to promote
hate in the community, even you had some other motive.
Sansregret (SCC 1985) Mistake of fact doesn’t apply where you are willfully blind
Facts: Charged with sexual assault after breaking in. Victim consented but only to protect herself. This had happened in the past and
she reported it. Sexual assault requires absent of consent. On basic symmetry principles, accused would have to know there was no
consent. A claims that he did not know she was not consenting, but the court does not agree. Held that he was willfully blind, chose
not to investigate whether her consent was genuine when he knew there were problems with consent.
Briscoe (SCC 2010) Willfull blindness
Facts: Charged with aiding and abetting various crimes. Drove criminal to the crime and asked not to be told what they were doing.
Court held he was willfully blind; he had constructive knowledge because he should have asked.
Tutton (SCC 1989) On the issue of whether criminal negligence is an objective or subjective MR court splits 3-3
Waite (SCC 1989) Court split again 3/3 on the same issue: half said objective and half said subjective
Beattie (SCC 2008) Penal negligence doesn’t cover all accident situations
Facts: Momentary lapse of attention, A veered off the highway and killed three people. Charged with driving dangerously. Although
careless, momentary lapse of attention was not sufficiently careless to amount to PN. A few seconds of negligent driving could not,
without more, support a finding of a marked departure from the standard of care of a reasonably prudent driver. “It is the manner in
which the motor vehicle was operated that is at issue, not the consequence of the driving.”
“In the circumstances of this case, A’s failure to confine his vehicle to his own lane of traffic was dangerous to other users of the
highway and the actus reus of the s. 249 offence is made out. However, the mens rea requirement is not met.”
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Vaillancourt (SCC 1987) Felony or constructive murder is unconstitutional, first mention of stigma and moral blameworthiness
Issue: Whether s.230 of the CC which involves the crime of constructive murder (no MR) is constitutional?
Held: Invalid. “There must be come special element with respect to the death before a culpable homicide can be treated
as murder. That special mental element gives rise to the moral blameworthiness which justifies the stigma and sentence attached to a
murder conviction.”
Martineau (SCC 1990) Created the category of stigma offenses which require subjective MR (murder, attempted murder, theft)
Facts: Two robbers. B killed a person. Because A was an accomplice, the law considered him a murderer as well even though he
didn’t have the subjective mens rea.
Issue: Is Martineau guilty of felony murder?
Held: Court said no, this law is unconstitutional. Created a subcategory of “stigma offenses” where you need a subjective mens rea.
Idea is that there has to be proportionality between your moral fault/mental blameworthiness and the stigma that a conviction would
bring in order to justify calling someone a murderer. Also mentions that theft would be a stigma offense.
“[t]he stigma and punishment attaching to the most serious of crimes, murder, should be reserved for those who choose to
intentionally cause death or who choose to inflict bodily harm that they know is likely to cause death.”
“To label and punish a person as a murderer who did not intend or foresee death unnecessarily stigmatizes and punishes those whose
moral blameworthiness is not that of a murderer.”
Finta (SCC 1994) Crimes against humanity added to list of stigma offenses requiring subjective MR
Facts: Senior officer in a concentration camp in Hungary charged with war crimes in Canada.
Issue: In order to be convicted of crimes against humanity, did A have to be aware that his actions were war crimes?
Held: He would have had to be subjectively aware that his acts would shock the conscience of the community. War crimes are a
stigma offense and therefore a subjective MR has to attach to all elements of the crime.
“There are certain crimes where, because of the special nature of the unavoidable penalties or of the stigma attached to a conviction,
the principles of fundamental justice require a mental blameworthiness or a mens rea reflecting the particular nature of that crime. It
follows that the question which must be answered is not simply whether A is morally innocent, but rather, whether the conduct is
sufficiently blameworthy to merit the punishment and social stigma that will ensue upon conviction for that particular offence.”
Comment: The only way we know whether an offense is a stigma offense is if it doesn’t already have a subjective mens rea and is
challenged in court. So for crimes like sexual assault which already require a subjective MR, we won’t really know if it’s classified as
a stigma offense.
Creighton (SCC 1993) Manslaughter is not a stigma offense
Facts: For manslaughter, all you need is to intend the act + objective foresight of death or bodily harm
Issue: Is the second part (objective foresight) allowable or should it be a subjective MR? Is manslaughter a stigma offense?
Held: Manslaughter is not a stigma offense because it’s marked by an absence of the intent to kill
De Sousa Other result driven offenses are not stigma offenses; you don’t have to have a subjective MR for the result
Beaver (SCC 1957) In the absence of specific language, the MR presumption for true crimes is any subjective MR
Facts: Guy thought he had powdered milk, which was actually heroine. Charged with possession of narcotics (true crime) He was able
to raise an air of reality and the Crown was unable to disprove this BRD.
Held: Court says in the absence of specific MR language, we need some type of subjective mens rea because this is a true crime.
Pierce Fisheries (SCC 1970) Contravening lobster fishing regulations is not a true crime
Facts: Lobsters that were caught were too small. Nothing mala in se. Not really about punishing, more about preventing. So clearly
regulatory offense – not designed to punish someone for a morally repugnant act, rather geared towards preventing the decimation of
the lobster population.
Sault Ste. Marie (SCC 1978) Creates strict liability offenses
Held: Creates strict liability offences. Regulatory offenses are prima facie strict liability offences unless there are words of MR or it is
clear that the Leg wanted it to be absolute liability.
BC Motor Vehicles (SCC 1985) Anytime that there is potential for imprisonment, there must be some mental fault
Facts: There was abs liability for driving with a suspended license with possibility of imprisonment.
Issue: Is this valid?
Held: No. Despite strong evidence that the drafters intended the PFJs would only be procedural and couldn’t be used to invalidate a
law out of unfairness, the court still said that they thought s.7 had substantive effect and impacted the fairness of laws. S.7 is the parent
right to all of the other rights.
“A law that has the potential to convict a person who had not really done anything wrong offends the principles of fundamental justice
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and, if imprisonment is available as a penalty, such a law then violates a person’s right to liberty under s. 7.”
Comment: This was codified in the BC Offense Act, s.6

SEXUAL!ASSAULT!
Actus reus
• Physically voluntary;
• Unconsented to; (what the judge believes about the complainant’s subjective state of mind)
• Touching; (objective – Ewanchuk)
• Of a sexual nature. (objective – Ewanchuk)
o These are all questions of fact (Chase)
Mens Rea
• Intent to touch;
• Knowledge, recklessness, or willful blindness as to a lack of consent.
o On basic symmetry principles, because it’s a subjective MR offense, the defense of mistaken belief in consent would
only be about an honest belief (not reasonable) as seen in Pappajohn and Sansregret.
o Later, this was changed by statute so that it has to be both honest and reasonable.
Facts About Sexual Assault
• Women in Canada are more likely than not to be victims of violent crime in their lives (51% of women report at least one
incident of physical or sexual violence from the age of 16)
• 80% of Aboriginal women have been assaulted at some point in their lives. This violence is overwhelmingly sexual violence.
• ¼ of women are raped in their lifetime, 80-90% of sexual assault is against women.
• Families are not a safe space. 38% of all female homicide victims are killed by their husbands
• Not related to poverty or education but it is related to age
• 30% of university women over 44 campuses had been assaulted during the prior year.
• 86% of gendered crime goes unreported. About 6-8% of sexual assaults are reported.
• Brownmeller: the fear that L’H-D speaks of in Seaboyer (how women plan their lives around how not to be sexually
assaulted) has the effect of continuing subordination as it impacts on political participation, social participation, etc.
• Much happens in the law between the disconnect between what we want the criminal law to be (neutral) and the reality that
the criminal law is in fact an artifact, expressive about views about human conduct and history.
o Historically, the experience and views of women did not matter in forming the law
o Rape was considered a property offense
o Until 1965 – a woman who was assaulted by her partner had to prove a greater degree of harm compared to a
woman assaulted by a stranger
o Wasn’t until 1983 that the CC made it clear that a woman could be raped by her husband.
o Historically, you needed another person who corroborated your story of sexual assault.
• Historically, past sexual relations meant that a woman was less credible and was more likely to consent to sexual
activity (twin myths)
• Why is sexual assault a difficult crime?
o Sex is not usually a crime
o Lack of physical evidence
o The stakes feel higher – stigma is higher
o The private nature of the offense (privacy concerns)
o Main problem: We want to address the problem WHILE maintaining a dedication to principles like presumption of
innocence, full and fair defense, etc. which actually make it more difficult for a conviction
Chase (SCC 1987) Definition of sexual assault
Held: Sexual assault is an assault which is committed in circumstances of a sexual nature, such that the sexual integrity of the victim
is violated. The test to be applied in determining whether the impugned conduct has the requisite sexual nature is an objective one:
"Viewed in the light of all the circumstances, is the sexual or carnal context of the assault visible to a reasonable observer". The
part of the body touched, the nature of the contact, the situation in which it occurred, the words and gestures accompanying the act,
and all other circumstances surrounding the conduct, including threats which may or may not be accompanied by force, will be
relevant. A's intent or purpose as well as his motive, if such motive is sexual gratification, may also be factors in considering whether
the conduct is sexual.
Pappajohn (SCC 1980) Because the MR is subjective only, honest belief in consent does not have to be reasonable
Held: Because the required mens rea for rape is subjective only, A’s honest belief that the complainant consented to intercourse is
enough to exculpate. In other words, it does not matter if A’s belief in consent was unreasonable or grossly unreasonable; as long as
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that belief was honest, it can ground a valid defence to the charge.
Comment: Boyle: The problem with a purely subjective approach to sexual assault is that the area is so filled with myths and
stereotypes that the subjective test gives a free reign for these myths. Pickard: What would be so wrong with requiring reasonable
steps? Wouldn’t be onerous, doesn’t make sense not to require reasonable steps because it protects women.
Sansregret (SCC 1985) MR for sexual assault is must only be honestly held (not reasonable) BUT you can’t be willfully blind
Blanket Prohibition (1983)
In response to Pappajohn, Parliament enacted a blanket prohibition on sexual history in sexual assault cases.
• s.276 – blanket prohibition about the past sexual history of the complainant. Three exceptions:
o it rebutted evidence of complainant’s sexual activity
o it established the identity of the person who had sexual contact with the complainant
o it was evidence of the sexual activity that took place on the same occasion as the sexual activity in the charge
• s.277: evidence of sexual reputation, whether general or specific, is not admissible for the purposes of challenging or
supporting the credibility of the complainant
Seaboyer (SCC 1992) Court strikes down the blanket prohibition on sexual history (s.276) as inconsistent with s.7
Held: The three exceptions in s.276 were too narrow. There were other instances where prior sexual activity of the complainant would
be relevant to A’s defence. (like when there is mistaken belief in consent – past sexual conduct with P would affect whether A had a
mistaken belief in consent. Or, to impeach a witness where they are saying that they never had any contact with A, where in fact there
is evidence that they did) The provision was thus unconstitutional, as it denied A the right to a fair trial and raised the possibility of
conviction of the innocent (violation of s.7 and s.11 of the Charter).
Dissent (L’H-D): Said that she could not think of any case where this type of evidence did not go to the credibility of the witness.
Comment: There was a lot of critique of the majority for putting too much profile on full answer and defense.
Bill C-49 (1992)
• In specific response to Seaboyer, s. 276 was replaced by new provisions.
• The new provision prohibits the use of sexual history evidence to support an inference that the woman consented or that she
is less credible. (the twin myths) Note: This was just codifying what had already been said in Seaboyer.
• Judges are instructed to rule on whether sexual history evidence can be introduced in a voir dire, and in doing so, are required
to consider a list of factors, including society’s interest in encouraging the reporting of sexual assault as well as potential
prejudice to the complainant’s personal dignity and rights of privacy. (see s.276)
• S.273(1) – Meaning of consent. Anything short of affirmative consent is not consent.
• S.273(2) – Situations where no consent is obtained. Consent is ongoing. There is no moment at which consent cannot be
revoked.
• S.273.2 – Mistaken belief in consent is not a defense where there is intoxication, recklessness or willful blindness, or where
you did not take reasonable steps, in the circumstances, to ascertain consent
Darrach (SCC 2000) Upholds the validity of the evidence provisions implemented as a result of Bill C-49
Held: Fair trials are not just about acquittals, but about searches for truth not based on stereotype. Far from harming trial fairness, this
new piece of legislation actually enhances trial fairness. S.11(d) guarantees a fair trial but we must consider whole trial process, not
just the perception of A. S.276 does not deprive a person of full answer and defense.
Disclosure of Personal Records and S.278 (1996)
• Concerns about invasion of privacy, re-victimization through disclosure of private and maybe embarrassing information in a
public trial, chilling effect that such disclosure may have on the willingness of complainants to report charges of sexual
assault
• O’Connor was heavily criticized for not protecting sexual assault victims enough – so Parl enacted s.278 in 1996
o Deals with disclosure of records in sexual assault prosecutions
o Designed to provide greater privacy to complainants
o Procedure: (s.278)
" Defence must first apply in writing with grounds to establish that the record is likely relevant
" On a voir dire, judge may order the holder of the record to produce it if the defence can demonstrate that
the record is likely relevant and is necessary in the interests of justice.
" Judge then reviews the material and decides whether or not to produce it to A.
Mills (SCC 1999) s.278 which concerns the privacy rights of a complainant in a sexual assault case is constitutional
Facts: Following the decision in O’Connor which allowed the defense to obtain therapeutic and other third-party records, and was
significantly pro-defendant, Parliament enacted s.278 which applies only to sexual assault trials and is more favorable for the
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complainant. This section was challenged.
Held: S.7 is not breached when A can’t put in evidence that is not significantly probative. Parliament has legitimately balanced the
competing interests.
Consent
• In the past, a complainant’s silence or failure to protest implied consent. In Ewanchuk, there is an important shift in the
definition of consent. Mere acquiescence is not consent, consent involves positive expression of consent.
Ewanchuk (SCC 1999) No defence of implied consent
Facts: A brought a 17-year-old woman into his van for a job interview. After the interview A invited the woman to his trailer in
behind. He took her into his trailer and began to make a series of advances. Each time she would say "no" to his advance and he would
stop but, after the passing of some time, would then renew his sexual advances. She testified at trial that during her time in the trailer
she was very afraid and that is why she did not take further action to stop the sexual conduct such as leaving or attempting to
physically resist the man. Discusses ss. 273.1(2) – meaning of consent and s.273.2 – where belief in consent is not a defense
At trial: Ewanchuk successfully argued that, although the woman had initially said "no" to his sexual touching, because he had
continued and she had failed to object further this constituted "implied consent". The acquittal was upheld on appeal. McClung J
commented that "it must be pointed out that the complainant did not present herself to A or enter his trailer in a bonnet and crinolines”
and that A's conduct was "less criminal than hormonal". The issue before the Supreme Court was "whether the trial judge erred in his
understanding of consent in sexual assault and whether his conclusion that the defence of "implied consent" exists in Canadian law
was correct.
Held:
Consent for the purposes of the AR for sexual assault: The actual presence or lack of consent is purely factual. If the trier of fact
accepts the complainant’s testimony that she did not consent, no matter how strongly her conduct may contradict that claim, the
absence of consent is established. There is no such thing as implied consent. A can try to raise a reasonable doubt that there was
consent.
Mistaken belief in consent defense (s.273.2): (If the judge finds that there was no consent)
• To establish the defense of mistaken belief in consent, A must show that "the complainant had affirmatively communicated
by words or conduct her agreement to engage in sexual activity with A." The defence of mistake is simply a denial of mens
rea (a negative defense). The evidence must show that he believed that the complainant communicated consent to engage in
the sexual activity in question; this belief must be based on affirmative communication and A must have taken reasonable
steps to ascertain consent.
• Where the complainant has expressed unwillingness to engage in sexual contact, A must obtain a clear yes before he
proceeds with any further sexual touching. A cannot rely on mere lapse of time or silence to indicate that consent now exists.

DEFENSES!
a.

b.

c.

d.

Negative defenses that negate the AR or the MR
a. Mistake of fact (mistaken belief in consent)
b. Involuntariness
c. Intoxication
d. NCRMD
e. Automatism
Affirmative defenses
a. The person had the AR and the MR but there is some other reason why the person should be punished less severely
(partial defense) or not punished at all (full defense)
i. Excuses – you did not act rightly, but we understand that it was a result of your human frailty
1. Duress: responding to a threat from someone by committing an illegal act against someone else
2. Necessity: responding to an external circumstance by committing some illegal act
3. NCRMD?
ii. Justifications – you acted rightly, or properly. We don’t necessarily condone what you did, but you acted
within your rights
1. Self-defense: responding to force from someone with force (illegal act) against that same person
Procedural “stops”
a. Don’t really have anything to do with the culpability of the individual. It’s about some type of wrongful state action,
to punish the state we order a stay. Not saying you’re not guilty.
i. Entrapment
ii. Officially induced error
Exemptions
a. Just saying that the criminal law does not apply to you
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i. NCRMD (but sometimes it looks like an excuse, and sometimes looks like negating MR)
ii. Children under the age of 12
iii. Diplomatic immunity
“Air of Reality Test”
• Before a judge will instruct a jury to consider a defense, there must be an air of reality to all of the constituent components of
the defense (Cinous)
• Is there some evidence on the basis of which a properly instructed jury acting reasonably could acquit? (Cinous, Latimer)
• All you need is some evidence that puts this defense on the table. Once you show an air of reality, the Crown has to prove
BRD that the defense does not apply.
• The rationale is that it is more efficient; otherwise every accused could claim every defense and it would impose hardship on
the Crown to disprove every defense every time
• Note, there are some defenses which have a reverse onus (rare) but it would only ever be on the BoP

MISTAKE!OF!FACT!
•
•
•

Ignorantia facti excusat, ignorantia juris non excusat. “Ignorance of fact excuses, ignorance of the law is no excuse.”
Mistake of fact is a defense that says that you had an honest but mistaken belief
Mistake of fact as to an essential element of the actus reus (i.e. lack of consent) may negate the mens rea because of the
general rule of symmetry.
1. What are the elements of the actus reus?
2. Was A mistaken about an element of the actus reus?
3. Is the mens rea for the offence subjective or objective?
" Subjective MR ! MR is negated if A was honestly mistaken about an aspect of the AR = subjectively
honest, does not need to be reasonable (Beaver)
• Note: this can be overruled by statute as it was for sexual assault. 1992 CC amendments held that
you cannot rely on the defense unless you took reasonable steps.
a. Objective MR ! MR is negated if the mistake of fact is both honest and reasonable.

!
MISTAKE!OF!LAW!
•
•
•
•

s.19 of the CC: “Ignorance of the law by a person who commits an offence is not an excuse for committing that offence.”
This principle is applied very strictly
If it flows from a legal mistake, it should be classified as a mistake of law. Where it’s close, courts tend to protect the
principle that ignorance of the law is no excuse. (Pontes)
Rationales for such a strict approach to mistake of law:
• Allowing a defence of mistake of law would involve impossible evidentiary problems.
• It would encourage ignorance. (Note, could maybe get around this by imposing reasonable steps)
• Every person would have a law for themselves, depending on their own thoughts, which would defy the rule of law
and principles of legality.
• Ignorance of the law is blameworthy in itself.
o Counter: If it’s ignorance of the law that is blameworthy, why are you blaming them for another crime
when you should be punishing for “ignorance of the law”
• Historically, there were fewer crimes and they were more serious, so it made more sense not to permit ignorance of
the law.

EXCEPTIONS WHERE IGNORANCE OF THE LAW IS AN EXCUSE
1. Gov doesn’t publish the law in the Gazette
2. Negating MR when the crime requires knowledge of the law (must be an explicit part of the offense – very rare)
o Doherty: Accused charged with willfully failing to comply with a probation order. Accused was found sitting in his
car, drunk. Was charged and convicted of being in the care and control of a vehicle while over 0.08. At trial, he
argued that he didn’t realize that this was illegal. Court found that he could be charged with being in care of vehicle
(ignorance no excuse) but he could not be charged with breach of probation (because it says “willfully”)
o The key thing is that they make knowledge of breaking the LAW the important part, not knowledge of breaking
some fact. Crimes that have this are very very rare. It would have to be something like “willfully committing a
driving offense”
3. Colour of right (i.e. s.322 of the CC)
o Specific to theft/property offenses.
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Because of complexities regarding ownership of property – you weren’t right in believing that you were the rightful
owner but it kind of looked like you were. (Howsen)
o Color of right has to be specifically stated in the statute! (“without color of right, commits an offense…”)
Officially induced error
o Where you rely on erroneous official advice
o Rationale: today, rules/regulations are so complex, it is unreasonable to assume that a responsible citizen will have
comprehensive knowledge of them
o The defence is an excuse, not a justification! You are still blameworthy but the law will choose not to punish.
o It is a question of law for the judge to decide whether the defense has been proven (not the jury)
o If the defence is proven, remedy = stay of proceedings rather than an acquittal
o Accused has to show on BoP that: (Jorgensen)
1) An error of law or mixed fact and law was made
2) A considered their legal position
3) A consulted an appropriate legal official (someone in charge of administering the law)
4) Obtained reasonable advice
5) Which was erroneous
6) A relied on that advice (Objective - would a reasonable person in a similar situation have relied on this
information or advice?”- Levis) Consider:
• The efforts made by A to obtain info
• The clarity or obscurity of the law
• The position and role of the official who gave the info
• The clarity, definitiveness and reasonableness of the information or opinion
o Note, in Jorgensen they did not limit it to regulatory statutes as in Cancoil
o Officially induced error is similar to entrapment in that A is still morally blameworthy but a stay should be
entered. (Levis)
o Where is the moral blameworthiness in this situation?! There doesn’t seem to be any. Berger says that the only place
where he can potentially locate some blame is if ignorance of the law is somewhat blameworthy in itself.
o Criticisms of the Jorgensen/Levis decisions:
1) The proper remedy should be an acquittal rather than a stay of proceedings – if the person acted reasonably
and relied on reasonable advice – they acted innocently and thus deserve the acquittal
2) The burden of proof should not be on A if the offence is a true crime, rather than a regulatory offence
• OIE is an example of an accused acting with due diligence – since the burden of establishing due
diligence on a BoP rests with A for strict liability offences, it is consistent to place the burden on
A to prove OIE for strict liability offences.
• BUT: where the offence is a criminal offence, with a presumption of subjective MR (as in the case
of Jorgensen), it is inappropriate to place the burden of proof on A on a BoP.
o

4.

Prue and Baril Exception?
1. Mistakes as to the civil law (ie: provincial regulatory laws, torts, contracts) will be treated as mistake of fact (so it is a
defence) when you are in the world of federal criminal law (Prue & Baril)
a. A mistake as to civil law is NOT a defence if you are in the provincial law world (MacDougall)
b. Pontes: SCC says in obiter that Prue and Baril has got to be wrong. If a mistake flows from a legal issue, it should
be classified as a mistake of law.
Strict Application of Mistake of Fact vs. Mistake of Law
Bailey: Accused was at sea, and while he was away, they passed a law criminalizing something that wasn’t criminalized when he set
off. He came back, and was charged.
Easop: A foreign sailor engages in an activity which is illegal in England but not illegal in Iraq. Charged.
Pamajewon: Accused charged with operating a bingo without a license. Accused said that he believed that the fed or prov had no
authority to regulate this, he says he thought the Indian Band permit was enough. Court said too bad.
Molis: Trafficking a restricted drug. When he began manufacturing it, it was not illegal. When he finished, it was. Charged.
Daily: Accused goes to lawyer to ask about trading in a commodity and asks if it’s a security in law. Lawyer says no. Guy is charged
even though he followed lawyer’s advice.
Campbell: Accused is a topless dancer. Boss told her that it was not obscene in AB. He relied on a recent decision of the court.
Meanwhile, the case he’s referring to is overturned on appeal. She’s charged and convicted.
Howsen (ONCA 1966) Tow truck driver who thought he had the right to tow away and detain a vehicle. But there was no legislation
granting that right. Could not be convicted of theft because theft requires that there is no “color of right” and here there was a “color of
right.”
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Cancoil (ONCA 1986) OIE had four components: 1) must be a regulatory statute 2) A must rely on 3) An erroneous legal opinion or
advice of an official 4) Who is responsible for the administration or enforcement of the particular law
Jorgensen (SCC 1995) Most complete argument on mistake of law through officially induced error. Accused charged with knowingly
selling obscene films. Ontario Film Review Board had approved the film. Accused argued officially induced error and no MR. 8/9
judges said that there was no MR. Lamer talked in separate concurring reasons, about officially induced error.
City of Levis v. Tetreault (SCC 2006) Court confirmed that OIE is like entrapment, and the factors from Jorgensen. Factor #6 is about
reasonable reliance, and therefore involves an inquiry into objective reasonableness, which is “would a reasonable person in a similar
situation have relied on this information or advice?”

INTOXICATION!
•
•
•

•

•

•

•
•
•

It’s a common law defense from s.8(3) of the CC, although partially altered by s.33.1
It can result in an outright acquittal or a charge on a lesser included offense
Normal intoxication goes to whether the MR was formed, whereas extreme intoxication (akin to automatism) goes to
voluntariness of the act (AR)
o Competing policy concerns: we don’t want to encourage drinking, which pushes us to restrict the defense, but we
also don’t want to punish someone who doesn’t have a guilty mind, which pushes us towards expanding the defense
General intent offense: The MR simply relates to the act itself, “the physical products of momentary passion” (very simple
MR) (George)
o Normal intoxication is not a defense because according to the courts it will not prevent the formation of an MR that
is so simple unless you are Daviault intoxicated
o The burden is on A to prove Daviault intoxication on a BoP
o Expert evidence will normally be required (Daviault)
o No degree of intoxication is a defense to offenses involving interference with the bodily integrity of another (s.33.1)
Specific intent offense: involve a more complicated mode of MR, ulterior purposes (George)
o i.e. possession for the purposes of trafficking, murder (subjective foresight of death)
o Can use intoxication as a defense because the MR is so complex that the intoxication could prevent the formation
of such a complicated MR
o Onus on Crown to prove the specific intent BRD, in spite of some evidence of some intoxication.
Test for specific intent vs. general intent: “...a distinction is to be drawn between "intention" as applied to acts done to
achieve an immediate end on the one hand [general intent] and acts done with the specific and ulterior motive and intention
of furthering or achieving an illegal object on the other hand [specific intent].” (George)
This distinction is only relevant with respect to intoxication! It was first made in DPP v. Beard, and has been upheld postCharter in Bernard
Voluntary intoxication is no defence to objective mens rea crimes (e.g. criminal negligence) because the reasonable
person is never an intoxicated person.
Intoxication is never a defense for impaired driving. (Penno)

George (SCC 1960) There is a distinction between specific and general intent offenses
Facts: Accused assaulted elderly man while drunk and robbed him.
Held: Intoxication may be raised as a defense to the robbery charge (because it is a specific intent offense) but not to the assault
charge (which is a general intent offense). Accused was guilty of assault.
Fauteux J on the distinction between general intent and specific intent:
• “A distinction is to be drawn between intention as applied to acts done to achieve an immediate end on the one hand and acts
done with the specific and ulterior motive and intention of furthering or achieving an illegal object on the other hand.”
• “The former acts may be the purely physical products of momentary passion whereas the latter involve the mental process of
formulating a specific intent.”
Bernard (SCC 1988) Court is inconclusive as to whether they will stick with the general/specific test post-Charter
Facts: A is charged with sexual assault causing bodily harm.
Issue: This is post-Charter, and the issue was whether the court would stick with the specific/general distinction.
Held: Yes, distinction still applies. But if you become “like an automaton” – do you have a defense to a general intent offense? Of the
four who talked about it, two judges said no. If A managed to get this drunk, this is so reckless that there is evidence of a mental
culpable condition (getting that drunk is culpable in itself) – substitute MR (substitute blame).
Wilson and L’H-D:To deny the defence of intoxication for general intent crimes in cases where the intoxication was akin to insanity
or automatism, would violate ss. 7 and 11(d) of the Charter. Based upon the reasoning in cases such as Vaillancourt and Martineau,
Wilson J. held that principles of fundamental justice are not satisfied by substituting the fault of voluntarily getting extremely
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intoxicated for the general intent required for each crime (e.g., "the intent to assault").
Comment: The result was unclear until Daviault
Daviault (SCC 1994) Extreme intoxication
Facts: A had a BAC of 0.4 – 0.6. Legal limit is .08. Experts testified that he should have died, or at least been in a coma. He is
charged with sexual assault (general intent offense)
Issue: Is the defense of intoxication available?
Held: Yes. Agrees with Wilson’s view in Bernard. You shouldn’t punish someone with no guilty mind at all.
• Burden of proof on A to establish intoxication akin to automatism on a balance of probabilities.
• Expert evidence will normally be required. A is basically involuntary, no capacity to form MR.
Dissent: Would have said that the blame in getting that drunk is enough to blame enough to blame you for the act.
s.33.1 of the Criminal Code
• Justice Minister was very worried about the social policy of Daviault and the impact on women and children. So Parliament
passes s.33.1, whereby Daviault intoxication is prevented from being used as a defense to crimes involving assault.
• Section 33.1 has the effect of overruling Daviault by abolishing the defence of self-induced intoxication for all general intent
offences which involve assault as an element of the offence, notwithstanding the fact that A lacked the general intent or the
voluntariness required to commit the offence due to intoxication.
• S. 33.1(1): provides substitutionary, objective MR: accused departs markedly from the standard of care
• S. 33.1(2): accused departs markedly from the standard of care when they self-induce intoxication…and threaten bodily
integrity of another
• The constitutionality of this provision has not been tested. It would remain to be seen if it is justified under s.1

MENTAL!DISORDER!
•

The theme of NCRMD is that we don’t want the criminal law to punish those who are not morally blameworthy who, by
reason of a mental disorder (which is not their fault), are unable to rationally apply their knowledge of right and wrong.

Procedural note: At the end of a trial, three things take place:
• There is a finding of guilt – a verdict is rendered
o Crown can raise NCRMD here (Swain)
• The verdict is entered – a conviction is entered (generally not distinct, happens simultaneously)
• A sentence is passed or consequences are imposed
Criminal Code s.16
(1) No person is criminally responsible for an act committed or an omission made while suffering from a mental disorder that
rendered the person incapable of appreciating the nature and quality of the act or omission or of knowing that it was wrong.
(2) Every person is presumed not to suffer from a mental disorder so as to be exempt from criminal responsibility by virtue of
subsection (1), until the contrary is proved on the balance of probabilities. (REVERSE ONUS)
(3) The burden of proof that an accused was suffering from a mental disorder so as to be exempt from criminal responsibility is on
the party that raises the issue.
•
•

•

•

The reverse onus is justified in Chaulk.
Rationale for the reverse onus:
o The court did not want to put an impossible burden on the Crown, of the Crown having to get into the mind of A.
" Note that this is an odd argument because for MR you are always trying to get into the mind of A.
o A is in the best position to know about their mental health.
" Also an odd argument because A is ALWAYS in the best position to tell you everything about the offense.
o Biggest reason: history. Since McNaughten, it’s always been the burden of A.
Criticisms about s.16: It is all about cognitive impairment – does not take into account diseases of the mind that impair
volition and the ability to control one’s actions (ie: FAS, pyromania, kleptomania)
o If someone could not control their actions, they should be found morally blameless
Mental disorder does not take into account degrees of impairment – there is no partial defence
o S.16 says you are either NCRMD or fully culpable

UNFIT TO STAND TRIAL
• It is a PFJ that A is entitled to conduct their own defense. This not only includes physical presence, but also mental presence.
• Interested in state of mind of accused at time of trial, not at the time the offense was committed
• S. 2 defines UST as “Unable on account of mental disorder to conduct a defence at any stage of proceedings before a
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•
•
•
•

verdict is rendered or to instruct counsel to do so, and, in particular, unable on account of mental disorder to:
a) Understand the nature or object of proceedings
b) Understand the possible consequence of the proceedings, or
c) Communicate with counsel”
Being fit to stand trial is a low threshold. It simply requires “limited cognitive capacity to understand the proceedings and
communicate with counsel." A does not have to "be capable of making rational decisions beneficial to A" (Whittle)
Not a defence, and not concerned with innocence or guilt. Simply a procedural stop. Charge stays alive, waiting for person to
become fit, but the trial is postponed.
An accused is presumed fit to stand trial, unless the court is satisfied on a BoP that you are unfit (s. 672.22). This burden
rests on whomever raises problem of fitness.
Can arise any time and multiple times before verdict is rendered.

PROCEDURE FOR UST
• Defense or prosecution raises issue of fitness. If judge is convinced that there are “reasonable grounds” the judge shall order
that issue of fitness be tried (s. 672.23)
• The court orders a psychiatric assessment (ss. 672.11-19)
• The issue of fitness is tried either by judge and jury or judge alone (s. 672. 28)
• If the verdict is fit, trial on charge continues (s. 672.28)
• If unfit, process stops and a disposition hearing is held (s. 672.31) – decide either to release with conditions or detain
• if A is found unfit, the court may order that A:
o be detained in custody in a hospital: s. 672.54(c)
o be discharged into the community subject to conditions: s. 672.54(b)
" The disposition orders above must be automatically reviewed every 12 months while they remain in force:
s. 672.81.
" Bases for detention or the imposition of conditions: need to protect pubic, mental condition of accused,
reintegration of accused, other needs of A (s. 672. 54)
o be subject to a compulsory or mandatory treatment order of 60 days in the hospital or community where there are
reasonable medical grounds to believe a treatment order will render A fit: s. 672.58 to s.672.62; Normally, a court
cannot force treatment. However, if UST, treatment or medication can be imposed by a court (never by a review
board) in limited circumstances (s. 672.58). Arguably this can be permitted because it requires enforcing treatment
only until end of the trial. Conditions:
" Treatment cannot be forced for more than 60 days
" It must only for purpose of helping person to become fit
" Requires expert medical opinion that addresses 4 criteria: is UST, treatment recommended will make A fit
within 60 days, risk of harm is not disproportionate to the benefit, it is the least intrusive treatment possible.
• Every two years, or on application by accused, the Crown has to show that there is still a prima facie case against A (s.
672.33(1)). If no prima facie case, accused is acquitted (s.672.33(6))
• At any point, A or prosecutor can assert that A is now fit.
• What should we do if there is solid evidence to convict but never will be fit to stand trial (e.g. brain injury)?
o In Demers, SCC decided that we stay the charges and release the person. If there is a safety risk, this becomes a
problem/issue for mental health system
o No conclusion about moral blameworthiness
NCRMD
• Interested in mental state at time of offence
• Disposition (verdict) of NCRMD. If you were NCRMD, you cannot be convicted. It is a full defence.
• Prior to 1991, if mentally disordered you were acquitted because you were found not guilty by reason of insanity. Rationale
was that criminal law cannot punish you because your mental disorder reduced or eliminated moral blameworthiness.
However, accused was not set free, but was held “at pleasure of lieutenant governor’s pleasure” without time limit or review
mechanism. Now called NCRMD which was an attempt to reduce stigmatization. However, more importantly accused was
no longer acquitted but found not criminally responsible.
• Now we have bifurcated trials: Swain
o the insanity defence may be raised during the trial by A; or
o during the trial by the prosecutor if in the trial judge's opinion A has somehow put his or her mental capacity for
criminal intent in issue; or
o by either A or the Crown after the trier of fact has concluded that A was guilty of the offence, but before a verdict of
guilty is formally entered [the so-called bifurcated trial].
Consequences if found NCRMD:
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•
•

•
•
•
•
•

It’s not a guilty verdict and not an acquittal
“Disposition hearing” held before the court or review board if there is one (s. 672.54) The least restrictive of the following
must be chosen:
• Absolute discharge if you are not "a significant threat to the safety of the public." (Winko)
• Conditional discharge
• Detention order
Choice turns on factors listed in s.672.54: protect public, mental condition of accused, reintegration of accused, other needs
of accused
Treatment of accused can only be ordered as part of the disposition with the consent of A (s. 672.55) (although once placed
in hospital may be ordered by doctors using Mental Health Act)
IF not released unconditionally, review board must reconsider the conditions or detention every 12 months (s.672.81) or at
the request of any person, including A (s. 672. 81)
Trying to address and balance public safety concerns and rights of A who is mentally ill (Winko)
May still be held against will for a long time. Studies show that NCRMD verdicts still result in longer detentions than
normal criminal sentences. As a result, people charged with minor crimes will not claim NCRMD because of the grave
consequences; generally only plead NCRMD for most serious crimes.

TEST FOR NCRMD
• S. 16 (largely unchanged since McNaughten (1843):
• “No person is criminally responsible for an act or omission made while suffering from a mental disorder that rendered person
incapable of
a) Appreciating nature and quality of act or
b) Knowing it was wrong”
• Reversal of onus: presumption of no mental disorder. Whoever raises the issue must prove on BoP.
• Accused can raise at any point in the trial (no separate hearing, just part of the case) before the verdict is entered.
o Different because if you are found guilty, may still raise NCRMD after the verdict is rendered but before it is
entered.
• Crown can only raise NCRMD after a verdict has been rendered and before it’s been entered. The Crown can also raise
NCRMD if accused put mental condition at issue at some point in the trial. (Swain)
Mental disorder is defined as “disease of the mind” in s.2 of the Code. “Disease of the mind” is defined in the case law.
1.

What is a disease of the mind?
a. It is not a delegation of authority to psychiatrists. Disease of the mind has a specifically legal meaning to be decided
upon by judges. (Simpson)
i. This means that the fact that the medical profession does or does not classify a particular mental problem as
a disease of the mind does not necessarily mean that the mental problem is not a disease of the mind for
legal purposes.
ii. Furthermore, expert psychiatric testimony should not be treated as virtually determinative
b. Cooper (SCC) affirms the idea that it’s not a delegation to psychiatrists. Disease of the mind has a broad meaning
because what will matter the most will be the effect of the disease of the mind.
i. “In a legal sense disease of the mind embraces any illness, disorder or abnormal condition which impairs
the human mind and its functioning, excluding however self-induced states caused by alcohol or drugs
(because we have intoxication defense), as well as transitory mental states such as hysteria (emotional
upset) or concussion (external blow) (because we have automatism defense).
ii. “In order to support a defence of insanity the disease must, of course, be of such intensity as to render A
incapable of appreciating the nature and quality of the violent act or of knowing that it is wrong.”
c. This definition is broad enough to cover virtually any mental impairment; but note that the existence of a disease of
the mind alone does not constitute the defence of mental disorder; it is simply a necessary (and easy to establish)
prerequisite.
a. A disease of the mind is also something that is an internal cause or can pose a continuing danger (Stone)
Alternatively you can classify something as a disease of the mind on the basis of policy reasons. So, disease of the
mind has effectively become a placeholder for when we decide that we need to hold someone in custody.

2.

What does it mean to not appreciate the nature and quality of one’s acts or omissions?
a. “Appreciates” means more than mere knowledge of what you are doing, it includes some awareness of the
consequences of the act or omission.
b. “Was A, by reason of disease of the mind, deprived not only of the mental capacity “to know what one is doing’, but
also the mental capacity to foresee and measure the consequences of the act?” (Cooper)
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3.

“The word ‘appreciates’ imports an additional requirement to mere knowledge of the physical consequences of the
act. The requirement, unique to Canada is that of perception, and ability, to perceive the consequences, impact, and
results of a physical act.” (Cooper)
‘Appreciate’ simply requires appreciation of the nature of the act and it’s physical consequences. (Kjeldsen)
This is how the psychopath and the sociopath do not get protection under NCRMD.
‘Appreciate’ does not mean you have to understand the penal consequences. Abbey . This is upheld in Landry
NCRMD is a cognitive defense, it is not a volitional defense.
i. There is no defence that you were unable to physically control your actions by reason of mental disorder.
The court is trying to keep out pedophilia, kleptomania, pyromania

What does it mean to not know that an act or omission is wrong?
a. Determining whether an accused was incapable of knowing that that the act was wrong means asking whether,
owing to a disease of the mind, an accused was incapable of rationally evaluating whether the act was wrong in
either a legal sense or as a matter of society’s moral views. (Berger)
b. Original position in Schwartz said that wrong means illegal. If you knew it was illegal then you knew it was wrong,
and you can’t use the defense.
c. Now, the defense can be raised if the MD prevented A from knowing that their act was legally wrong OR morally
wrong from society’s perspective (Chaulk and Morrisette)
i. "Morally wrong is not to be judged by the personal standards of the offender but by his or her awareness
that society regards the act as wrong". (Chaulk)
ii. Basically, ignorance of the law IS an excuse if it is a product of a mental disorder.
d. If the MD prevents A from rationally applying knowledge of right and wrong, they can raise the defense
(Oomen)

Simpson (SCC 1977) Disease of the mind is broad
Held: Disease of the mind can encompass personality disorders. Disease of the mind is a necessary pre-condition of the insanity
defence but its existence alone does not constitute insanity unless it exists to an extent that renders A incapable of appreciating the
nature and quality of the act or that it is wrong.
Swain (SCC 1991) Crown cannot raise NCRMD until after the verdict is returned or if accused raises the issue of mental fitness
during trial
Held: Court found that a few problems arise when the Crown is able to raise the NCRMD defense. A jury may be influenced in
finding of guilt by stigma. Also, if not guilty for crime you should enjoy benefit of that (may not be guilty for other reasons, and with
NCRMD you don’t get a true acquittal). The SCC held that the deprivation of A's liberty which arises if the Crown successfully raises
the insanity defence against A's wishes is not in accordance with the PFJs and not saved by s. 1. The decision whether or not to raise
the issue of insanity is part of an accused's right to control his or her own defence, a fundamental precept of our adversarial system and
founded on respect for the autonomy and dignity of human beings. Also, the automatic indefinite confinement provisions violated
sections 7 and 9 of the Charter and were not saved by s. 1 of the Charter.
Winko (SCC 1999) New regime post-Swain is constitutional
Facts: A argued that the new provisions which came into effect in 1992 (after Swain) still violated his s. 7 and s. 15 rights. The SCC
rejected the claims, saying that the new regime doesn’t result in automatic, indefinite detention, balances fair treatment to the NCRMD
person with the need for public safety from mentally ill persons who have committed serious crimes. Furthermore, the restriction
placed on A is the least onerous possible, and there are due process constraints and appeals allowed.
Abbey (SCC 1982) Understanding the penal consequences is not necessary
Facts: A is charged with importing cocaine and possession of cocaine for trafficking. Psychiatrists agree that he was suffering from a
disease of the mind called hypomania. He appreciated the act and the consequences but somehow believed that he was immune from
the law. A delusion which renders A incapable of appreciating that the penal sanctions attaching to the crime are applicable to him
does not go to the MR of the offense and does not bring in the insanity defense. This is upheld in Landry (Quebec CA 1988)
Chaulk and Morrissette (SCC 1990) Legally wrong or morally wrong
Facts: Two teenagers break into a home and kill the occupant and steal a bunch of valuables.
Issue: Does “knowing that the act was wrong” mean legally wrong or morally wrong?
Held: The court overrules the majority judgment in Schwartz and instead adopts Dickson’s dissent in Schwartz. The mental disorder
defense can be raised if the MD prevented A from knowing that their act was legally wrong OR morally wrong. The presumption of
sanity and the reverse onus provisions in s. 16 violated the presumption of innocence in s. 11(d) of the Charter, but this violation was
justified as a reasonable limit under s. 1.
Analysis: The word “mauvais” in the French version means more than illegal. If Parliament wanted it to mean illegal they could have
written unlawful, instead they chose the broader “wrong.” If the purpose of the defense is to protect the morally blameless, if A
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doesn’t have moral capacity we can’t hold them morally blameworthy. The object of s.16(2) is to protect individuals who do not have
the capacity to judge whether an act is wrong – ie: protect the morally blameless – interpreting “wrong” to mean only “illegal” does
not protect people who believed they acted in a morally blameless way.
Dissent: The question should just be whether A was capable of knowing that the act was legally wrong.
Landry (SCC 1991) Example of not morally wrong from society’s perspective
Facts: A kills in response to what he believes is an order from God. Society would no longer view this as a morally wrong act because
it was endorsed by a moral authority. Therefore, because of A’s MD, he was incapable of knowing that the act was morally wrong,
and therefore he was able to raise the defense.
Oomen (SCC 1994) If the MD prevents A from rationally applying their knowledge of right and wrong, they can use the MD
defense
Facts: Accused suffers from a paranoid delusion and believes that the woman he repeatedly shot was going to kill him. A knew that
killing was illegal and morally wrong from society’s perspective. Should he be able to use the mental disorder defense?
Issue: Does “knowing the act was wrong” extend to the inability to rationally apply knowledge of right and wrong?
Held: Yes. “The crux of the inquiry is whether A lacks the capacity to rationally decide whether the act is right or wrong and hence to
make a rational choice about whether to do it or not.”

AUTOMATISM!
•
•
•

•
•
•

•

Automatism is a CL defense, preserved by s.8(3) of the CC
Why does it matter if you prove insane or non-insane automatism? The stakes are high because of the end result (automatism
proper = complete acquittal, MD automatism = disposition scheme)
Automatism can arise from
o Physical blows (Bleta)
o Physical conditions (diabetes, strokes)
o Psychological blows (this is where the debate is – some say that if you snap, you had a previous condition and we’ll
say you have a mental disorder, whereas others will say no doesn’t mean you have a mental disorder)
Definition of automatism: “A state of impaired consciousness, rather than unconsciousness, in which an individual, though
capable of action, has no voluntary control over that action.” (Stone)
“Unconscious, involuntary behavior” – “although capable of action, A is not conscious of what he or she is doing” (Rabey)
“Unconscious” behavior means “impaired” consciousness rather than “total” unconsciousness. (Stone)
Amounts to a denial of the voluntariness component of the AR, thus negating the AR: “Voluntariness, rather than
consciousness, is the key legal element of automatistic behaviour since a defence of automatism amounts to a denial of the
voluntariness component of the actus reus." (Stone)
o If the involuntariness arises from intoxication, you must rely on the intoxication defense
o If the involuntariness arises from a disease of the mind, you must rely on the MD defense (Rabey)
A must convince the trier of fact of automatism on a BoP. (Stone) You can only talk about automatism if you can raise an
air of reality (Fontaine)

!
Automatism Test (Stone)
1. Trial judge must assess whether a proper foundation for the defence of automatism has been established. Air of reality: is
there evidence upon which a properly instructed jury acting reasonably could acquit if it believed the evidence to be true?
(Fontaine)
a. Accused must make an assertion of involuntariness and must call expert psychiatric or psychological evidence
confirming his claim in ALL cases of automatism
b. An assertion of involuntariness on the part of A, supported by the opinion of a qualified expert, will normally
provide a sufficient evidentiary foundation for putting the defence to the jury. (Fontaine)
c. Judge is not to assess or weigh the evidence on a BoP standard – that’s for the jury. (Fontaine)
2. Trial judge must next determine whether the condition alleged by A is mental disorder or non-mental disorder automatism –
which one should be put to the jury?
a. If unconscious behavior is caused by a “disease of the mind”, then the defence is mental disorder – not automatism
(Rabey)
b. The question of what mental conditions are included in the term disease of the mind is a question of mixed law and
fact for the trial judge. BUT: the question of whether A actually suffered from such conditions and the effect of
those conditions on A’s mind are questions of fact for the jury (Simpson, Cooper)
c. A holistic approach must be taken by the trial judge in deciding what conditions constitute a disease of the mind.
Must be informed by:
i. The internal cause factor (Rabey)
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a.

3.

Psychological blow automatism will require evidence of “an extremely shocking trigger”
as opposed to simply stressful situations – based on a contextual objective test.
ii. Continuing danger factor (Parks)
a. Look at psychiatric history of A and the likelihood that the trigger alleged to have caused
the automatistic episode will recur.
iii. Policy concerns raised in Rabey and Parks: Fear of fabrication, public disillusionment by an outright
acquittal, the fact that a verdict of acquittal on the basis of automatism does not allow for the subsequent
monitoring and control of A as a NCRMD verdict does.
d. Trial judge should start with a presumption that the condition A claims to suffer from is a disease of the mind –
and then decide whether the evidence takes the condition out of the disease of the mind category (Stone)
e. Other factors to consider:
i. Severity of the triggering stimulus
ii. Corroborating evidence of bystanders
iii. Corroborating medical history of automatistic-like dissociative states
iv. Presence or absence of a motive
v. Relationship btw the alleged trigger of the automatism and the victim of the violence
Instances of psych blow automatism are going to be extremely rare, requiring an extremely shocking trigger that might
cause a normal person in the circumstance to enter into a state of automatism. “Contextual objective test”.

Bleta (SCC 1965)
Facts: Guy received a blow to the head and then stabbed another guy. There were lots of witness statements saying that he was acting
weird after the blow.
Held: He was not criminally responsible because he had lost conscious awareness of his actions.
Rabey (SCC 1980) The defence recognized, internal/external test
Facts: A charged with causing bodily harm with intent to wound. A was infatuated with the victim. Reads letter and finds out that she
thinks he’s a nothing. He confronts her at a squash game. He says he feels a flash (loses consciousness), strikes her with a rock from
his backpack and then strangles her (almost killing her).
Issue: Whether unconscious conduct (i.e. conduct committed while in a "dissociative state") caused by a psychological blow ought to
be classified as automatism or as insanity. Experts disagreed. Some said that the only way you could lose consciousness from this type
of a blow is if you had a mental disorder.
Held: This is insane-automatism (this is organic in nature, comes from the inside)
Analysis:
" If the "unconscious" behaviour is caused by a "disease of the mind", then the only defence is insanity
" Disease of the mind is "a malfunctioning of the mind that is primarily internal to A having its source in his/her organic,
psychological or emotional make-up.”
" Unconscious conduct caused by a psychological blow arising out of the ordinary stresses and disappointments of life, will
normally be attributable to an internal, psychological weakness in A's make-up (i.e. an “internal cause”).
" If the psychological blow arises from an extraordinary event that may cause an "average, normal person" to go into
shock/dissociation, then the psychological blow will be classified as an "external cause." In such a case A may rely on
automatism, not insanity, as a defence.
" At this point, normal criminal burdens apply.
Dickson (in dissent): Rather than using the internal/external test, we should ask whether the person poses a continuing danger. Was
critical of the "objective" or "average normal person" test for automatism. He would apply a subjective standard for psychological
blows (just as a subjective standard is applied for other causes such as a physical blow to the head). Secondly, Dickson J. suggested
that when A's unconscious conduct was "transient rather than persistent, unlikely to recur and not in need of treatment", then
automatism, not insanity, is the proper defence, because A is "not a danger to himself or society in general" and thus the special
verdict and commitment to an insane asylum which follow upon a successful defence of insanity are not necessary.
Parks (SCC 1992) Now both the internal/external test and the continuing danger test can be used to classify as NCRMD,
sleepwalking classified as automatism proper but door left open
Facts: A had a family and personal history of sleepwalking. He was under a lot of stress. He had a very good relationship with his inlaws. One night he drove 23km to his inlaws’ house, he stabbed them both, killed one. Psych evidence that sleepwalking was not a
disease of the mind. TJ did not put MD-automatism to the jury, only automatism proper.
Issue: Is sleepwalking a disease of the mind or is it automatism proper?
Held: Sleepwalking is not MD-automatism, it was just automatism. He got an outright acquittal.
Analysis: We are not giving total deference to expert evidence. The internal/external approach from Rabey didn’t really fit here (there
were both internal and external factors). Here they said that you can consider internal/external and continuing danger. Court concluded
that there was very little evidence of a repeat act, no continuing danger, so it was non-insane automatism. The court did note that in a
different case, on different evidence, it would be possible to conclude that the sleep walking arose out of a disease of the mind.
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(Campbell and Luedecke)
Comment: After Parks, it’s MD-automatism if it’s internal factor or continuing danger. So we are expanding the meaning of disease
of the mind and restricting the automatism proper defence. If it was external + you are not a continuing danger = Automatism proper.
Need both factors. Burden of proof still seems to be the normal criminal burden.
Stone (SCC 1999) Current approach for automatism, shift in the burden, presumption is MD-automatism
Facts: A is visiting children from previous marriage. In car with ex-wife who raises the issue of divorce. She tells him that she has
falsely reported to the police that he was abusing her, and she verbally attacked his sexuality. He says he feels a woosh, and when he
“wakes up” he has stabbed her 47 times.
Issue: If we believe that he lost conscious awareness, is this insane or non-insane automatism?
Held: What mental conditions are included in the term “disease of the mind” is a question of mixed law and fact for the trial judge;
whether A actually suffered from such conditions, and the effect of those conditions on A's mind, are questions of fact for the jury.
Amnesia is not enough – it could have happened after the crime took place.
Definition of automatism: “A state of impaired consciousness, rather than unconsciousness, in which an individual, though capable
of action, has no voluntary control over that action.” The key question is voluntariness.
Burden of proof: The burden of proof is reversed. A must convince the trier of fact of automatism on a balance of probabilities and,
although this limits A’s rights under s.11d, it is justified. Rationale: the difficulty of proof because there is no access to what the
person’s state of mind and the risk of false claims of the defense.
Impact: radically contracts automatism proper and puts most into NCRMD. You’re only going to argue automatism proper for very
serious offenses or minor offenses where it’s a physical blow.
Campbell (ONSC 2000) Sleepwalking found to be a disease of the mind.
Jiang (2007) Fell asleep driving because of chronic insomnia. Here it was automatism proper.
Luedecke (ONCA 2008) Sexsomnia. Trial judge misapplied Stone, by not presuming NCRMD and instead only putting automatism
proper to the jury. New trial finds that it was disease of the mind, but the review board gave him an absolute discharge.
Graveline (SCC 2006) The “extremely shocking trigger” can be cumulative in the context of battered woman syndrome
Held: Automatism proper. A abused by husband over 32 years. He had drunk alcohol and hit her. She shot him while he was in bed.
She claims she was in a dissociative state. Incident itself was not “extremely shocking” the way that Stone had talked about. But psych
evidence said she was suffering from a state arising from long term abuse and that she was an automaton. Judge decided to leave the
defense of automatism proper to the jury. So the extremely shocking trigger can be cumulative. She was acquitted outright. Left open
the possibility that an incident of abuse, which is not by itself an extremely shocking trigger, can still form the basis for a defence of
non-mental disorder automatism when the cumulative impact of that incident is considered in the context of battered woman
syndrome.

PROVOCATION!
•

•

•
•

•
•

•
•

Provocation is a statutory defense: “Culpable homicide that otherwise would be murder may be reduced to manslaughter if
the person who committed it did so in the heat of passion caused by sudden provocation.” (s. 232)
o Usually it’s used for 2nd degree murder (because in first degree murder you planned it out, so the facts usually don’t
show that you were provoked).
o It’s a partial defense. No mandatory minimum sentence for manslaughter. The mandatory minimum for second
degree murder is life with no parole for 10-25 years.
Rationale: A belief that a person who momentarily loses his/her power of self-control due to a wrongful act or insult and
kills another [in anger] is less heinous or blameworthy, and therefore deserving of less punishment, than a person who
without any provocation and while in full possession of his/her powers of self-control deliberately kills another person.
Requirements: a wrongful act or insult that is of such a nature as to be sufficient to deprive an ordinary person of the
power of self-control. So we need to decide the gravity of the insult and the ordinary standard of self control.
Provocation arises as a defence to murder after the Crown has established both the AR and the MR for murder. In other
words, the defence of provocation in s.232 of the Code does not negate “the intent to kill”. A did in fact intend to kill the
deceased, but intended to do so while in a state of anger/rage arising from some provocative act or insult.
It’s the only defence that operates on emotion alone.
“The law recognizes that, as a result of human frailties, A reacted inappropriately and disproportionately, but understandably
to a sufficiently serious wrongful act or insult.” (Tran) We are essentially saying that a person who is provoked is less
morally blameworthy than someone who wasn’t provoked
It is a partial excuse, founded on the belief that a person who momentarily loses his power of self-control due to a wrongful
act/insult and kills another in anger is less blameworthy, and therefore deserving of less punishment
This was created at CL in old times to deal with confrontations between men (“chance medley”), spontaneous fight, men who
discovered their wives in the act of adultery, where fathers found their sons engaged in gay sex. Lawmakers were basically
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considering when they could see themselves losing control and reflecting that in the law. (analeptic)
It falls short of automatism – you didn’t lose consciousness but you lost control.

Provocation Test:
1. A must have been subject to a wrongful act or insult which could, in light of the past relationship between A and the
deceased, deprive an ordinary person of the same age, and sex, and sharing with A the other factors that would give the act or
insult particular significance, of the power of self control. (Tran) (objective element)
a) Wrongful act or insult:
a. "injuriously contemptuous speech or behaviour, scornful utterance, or action intended to wound self
respect; an affront; indignity". (Thibbert)
b. Something that you had a legal right to do is not a “wrongful act or insult.” S.232(3) Legal right means
something sanctioned by law, such as a sheriff executing a legal warrant, or a person acting in justified
self-defence. (Tran) Note the difference between a specific legal authorization (self-defence) and a
general freedom of speech.
c. If A incited the person into the provoking act so that they would have an excuse to cause bodily harm
or death, then they cannot enjoy the defense. S.232(3)
d. It does not have to be illegal for it to be a wrongful act or insult
b) Sufficient to deprive an ordinary individual of the power of self-control:
a. The test is not whether the reasonable person would have done what A did, but whether the reasonable
person with the relevant attributes in the particular circumstances would have lost the power of selfcontrol
b. Modified objective test. Self control is based on the reasonable person (purely objective) but in
determining the gravity of the offense personal characteristics will be considered. Thus particular
characteristics such as race, age, disability, and sex can be ascribed to the ordinary person depending
on what is relevant to the insult. (Hill) The degree of self-control expected will vary with age. (Hill)
c. The background relationship is relevant (Thibbert)
a. “An individualized approach (i.e. a fully subjective approach) ignores the cardinal principle that
criminal law is concerned with setting standards of human behavior.” (Tran)
b. The reasonable person is one of “normal temperament, not particularly excitable or pugnacious.” (Hill)
c. The ordinary person must be of the same age, and sex, and share with A such other factors as would
give the act or insult in question a special significance and have experienced the same series of acts of
insults as those experienced by A. (Thibbert)
d. “The ordinary person standard must be informed by contemporary norms of behavior, including
fundamental values…provided in the Charter.” (Tran)
e. This objective element is “an attempt to balance those very human frailties which sometimes lead
people to act irrationally and impulsively against the need to protect society by discouraging acts of
homicidal violence" (Thibert)
2. A must have lost self-control in response to the act or insult (subjective element)
3. A’s reaction must have happened “on the sudden and before there was time for his passion to cool”
a. Both to the insult and the response have to be sudden and unexpected (Tran)
Critiques of the Provocation Defense
• It accepts, bolsters, or even promotes male patters of violence against women and gays, thereby contributing to the
continuing discrimination and inequality which those groups face
• Provocation is an acceptance of male values and emotional patterns concerning use of violence to lash out at females
• Provocation recognizes male anger as a partial excuse – privileging the emotion of anger is inconsistent with other situations
which do not reduce murder to manslaughter, such as compassion or love (in mercy killings) or self-preservation (cases of
necessity/duress)
• Provocation defence involves “victim blaming” – shifting the focus from A’s wrongful conduct to the conduct of the victim
• Requirement of “sudden” provocation arose out of the male model of provocation – striking out on the sudden in response to
an unexpected insult or wrongful act. Ignores how women would react to provocation, is an obstacle to women who raise
provocation as a defence for killing their male battering partners.
• Do we need a defense of provocation? Wouldn’t need it if there was no minimum sentencing for second degree murder.
Nahar (BCCA 2004) Cultural views should be considered
Facts: Sihk man murders wife. She was smoking, consuming alcohol, talking to other men. He argued that this was particularly
provocative because of his cultural values. He wants this to be taken into account when determining the gravity of the offense.
Held: Court agrees that cultural background should be considered.
Humaid (ONCA 2006) Court refuses to consider cultural views which are contrary to fundamental Canadian values
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Facts: There was an admission of infidelity by a wife to her husband. He claimed that because of Muslim culture this had a particular
impact on him.
Held: Court said that we will not consider views which are contrary to fundamental Canadian values. Furthermore, the ‘insult’ in
question was not directed at A’s religious or cultural views. Instead, it was these views that rendered the victim’s behavior highly
insulting. The problem is that “these beliefs are antithetical to fundamental Canadian values, including gender equality.” The ‘ordinary
person’ should not be affixed with beliefs that are contrary to fundamental Canadian values. A belief system contrary to these values
should not provide a partial defense for murder.
Tran (SCC 2010) The ordinary person standard must be informed by contemporary norms of behavior consistent with the Charter
Facts: Husband estranged from wife. He learns she is involved with another man. He had a key to her home, went in, went to their
bedroom. He had a knife in his pocket, but went downstairs to get two butcher knives and killed the man. He argued provocation.
Held: No defense of provocation. “A’s view of his estranged wife’s sexual involvement with another man cannot in law be sufficient
to excuse a loss of control in the form of a homicidal rage and constitute an excuse for the ordinary person of whatever personal
circumstances or background. Furthermore, there was nothing sudden about A’s discovery and it cannot be said that it struck upon a
mind unprepared for it.”
Analysis: “The ordinary person standard must be informed by contemporary norms of behavior, including fundamental
values…provided in the Charter.” You would still consider race regarding a racial slur, but it would not be appropriate to ascribe to
the ordinary person the characteristic of being homophobic if A were the recipient of a homosexual advance. No place in the objective
standard for antiquated beliefs like killing for honor. So basically, without explicitly saying it, they are rejecting cultural views that
would be contrary to fundamental Canadian values.

SELF!DEFENSE!
•
•
•
•

•
•
•
•
•
•
•

•

•

Codified in ss. 34 – 37 of the CC
Self defense is an affirmative defense – it does not negate MR/AR. It’s also justification.
Burden is the normal criminal burden. So if there is an air of reality to the defense, the Crown has to prove BRD that the
defense does not apply
If you fall short on one of the req’ts of s.34(1) or (2), you do not get any partial defense. No middle ground.
o If A uses more force than justified under ss. 34-37, then A is criminally liable for the excess force: s. 26 of the Code.
If the excessive use of force is accompanied with an intent to cause death or bodily harm likely to cause death, and
death ensues, then A who was initially acting in self-defence is guilty of murder. There is no partial defence for
excessive use of force in self-defence reducing murder to manslaughter (Faid)
The distinction between s.34(1) and (2) is based on the nature of the apprehended risk (Pawliuk)
All three requirements for 34(2) have subjective and objective components (Cinous) Same for 34(1)?
Grievous bodily harm is defined as serious pain or hurt (Bottrell)
Provocation for the purposes of SD is very broad. However, the person who provoked the attack must have intended to do so.
o Provocation includes blows, words or gestures: s. 36 of the Code
s.34(1) – Crown would prefer to have it here, more restrictions on the defense
s.34(2) – Defense wants it here, more permissive defense
Since a reasonable person is a sober person, A's intoxication is irrelevant in deciding whether his/her apprehension and
belief were reasonable. This does not mean that an intoxicated person cannot rely on self-defence. If an intoxicated person's
beliefs are reasonable, in spite of his/her intoxication, then he/she can rely on self-defence.
The law does not require that you retreat in order to use s.34 or s.37. However, it might be a consideration as to whether a
reasonable alternative was available. Might factor into 34(2) req 3 or 34(1) req 1.
o One place you definitely don’t have to retreat – your home.
s.35 – you need to apprehend D/GBH, like 34(2), but then imposes a lot more constraints than 34(2) does. So anytime the
facts would fit 35, it would certainly fit under 34(2). So might as well just use 34(2)

Can A provoke it themselves?
Can A intend D/GBH?
What kind of threat is being
responded to?

s.34(1)
No
No
A reasonable apprehension of an unlawful
assault

How much force is permitted?

No more than necessary (purely objective)

s.34(2)
Yes (McIntosh)
Yes
A reasonable apprehension of an unlawful assault
with a reasonable apprehension of GBH/D
Force up to causing D/GBH if it was reasonably
believed to be the only option

s.37
•

Under your protection means anyone who you could help (Webbers)
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Very simple analysis based on proportionality
What about the “defense of self” part under s.37? S.37 looks like it could do all the work for SD and defense of others.
o Pawliuk, McIntosh: s. 37 has for the purposes of self defense, a gap-filling function.
o So the robust part of it is only for the defense of others.
o It is very rarely used and is will very rarely succeed
Hypothetical situations that wouldn’t fit s.34(1) or (2):
o If you provoke an assault and don’t apprehend D/GBH…then you can respond proportionally and argue s.37.
o When you’re ill, in hospital, guy comes in and says I’m going to give you this medicine or else I will punch you.
The person is really weak. Only way they can repel assault is with their gun. That doesn’t fit 34(1) or (2). Could
argue 37. Hasn’t happened. You’d lose.

Pawliuk (BCCA 2001) The distinction between s.34(1) and (2) is based on the nature of the apprehended risk
Facts: Before this case, the old view from the SCC was that the distinction between the two sections was based on what harm you
intended to cause. The mental element was the defining feature. If claiming SD and A intended to cause D/GBH – then you go under
34(2). If you didn’t intend to cause D/GBH, then you go under s.34(1). Problem: If you’re intending to kill someone, you’re getting
the more permissive defense. Why would you give a more permissive defense to someone who intended to kill?
Held: “What differentiates the sections is whether A reasonably apprehended that the attack on him or her was likely to cause his or
her own death or GBH.” So now we give you the more permissive defense if you apprehend your own D/GBD (which makes more
sense)
Cinous (SCC 2002) All three of the s.34(2) requirements have obj and sub components, SD does not apply to criminal
organizations
Facts: A charged with murder, shot P in the back of the head outside a van at a gas station. All were involved in a criminal
organization. A said that he apprehended GBH/D.
Issue: What is a reasonable apprehension of D/GBH? Should self-defense apply here?
Held: Self-defense does not apply in criminal organizations. Although the first two requirements of s.34(2) were met, the third
requirement was not met. Requirement 3 requires a subjective belief, but based on reasonable grounds (objective component) that A
could not otherwise protect himself. There must be no other reasonable alternative. He had the subjective belief, but the court found
that it was not based on reasonable ground because he had alternatives - he could have stayed in the gas station and called the police.
The court cannot adopt a “sociopathic view of dispute resolution” (Binnie)
Comment: The court really had no other option of deciding any other way. If they say that A had reasonable grounds to believe that
he could not otherwise protect himself, they are essentially saying that to call the police would be unreasonable. We are not going to
adjust our sense of how the police will respond just because you are in a criminal organization. Don’t want to keep justifying murders
because you have involved yourself with murderous people. With the objective part of req 3 we are applying standards of behavior.
Critiques of Self Defense
• Spousal abuse: Like provocation, SD is criticized as only responding to certain experiences (i.e. the bar room brawl)
o Domestic violence is a serious problem in our society, and visited disproportionally on female partners
o In some cases, women have killed their partners in circumstances where they claim self-defence based on long-time
abuse by their partner. They normally rely on s.34(2) (b/c they apprehended death or bodily harm)
o BUT: it is really difficult for battered spouses to establish the second and third elements of s.34(2) (Whynot)
o Feminist legal scholars argued that s.34-37 of the CC are rooted in male stds of behaviour and experience – self
defence is meant to apply in situations of sudden violent quarrels btw two often unacquainted ppl
o In this way, it mitigates criminal responsibility in situations that parallel male patterns of homicide – but bear little
resemblance to the social reality of female homicide, which usually results from prolonged abusive relationships, not
sudden brawls with strangers
o SCC attempted to respond to these criticisms in Lavallee – first time the Court recognized legal relevance of
evidence of battered spouse syndrome.
" “Imminent” apprehension had been read in to the SD provisions. In Lavallee, the court says that the strict
requirement for imminence is false. It’s helpful in a lot of situations, as a proxy, but ultimately you need
to focus on the three requirements.
" Evidence of BWS is relevant because:
• Fear that juries were taking the fact that a spouse stayed with an abusing spouse as evidence that
there may not have been actual abuse.
• Concerns that juries were ill-fitted to put themselves in the shoes of an abused spouse.
• Concerns that juries couldn’t assess the gravity of the apprehension and that they would see a
reasonable option as just leaving the spouse.
Lavallee (SCC 1990) No strict requirement of imminence, expert testimony regarding BWS should be admitted to inform the
reasonable person standard
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Facts: A subject to long history of abuse from the deceased. Multiple injuries suffered. Deceased had been drinking and got very
violent. A hid in the closet. He found her. Pulled out a shotgun, aimed it at her and shot her over the head. Gave it to her and said you
kill me or I’ll get you. He was walking away as A killed him.
Issue: Does self-defense apply? Should expert evidence about battered wife syndrome be admitted?
Held: Court acknowledges that the law comes to us infused with a range of assumptions that can be underinclusive of reality. In a
situation like Lavallee, expert evidence is therefore necessary. Because of the unique situation of a battered spouse, many jurors
cannot appreciate that situation without the advice of an expert. Excellent example of the law evolving because of concerns about how
the law is playing out in practice. It didn’t change any of the SD requirements! Doesn’t do away with the reasonableness requirement.
Stands for the fact that in certan circumstances a jury may need help in determining what reasonableness is. You need to broaden the
scope of factors. The strict requirement for imminence is false. It’s helpful in a lot of situations, as a proxy, but ultimately you need
to focus on the three requirements.
Problems with the average juror won’t understand:
• The gap between when you apprehend D/GBH and when you respond.
o If the person is leaving room, how can there be a reasonable apprehension? Expert evidence said that battered
women can have predictions about what’s coming next because of the cyclical nature of the abuse.
• No legal alternative
o Expert evidence is useful for the jury to understand why calling the police or leaving was not a reasonable
alternative. Evidence can show that the authorities are not seen as a legitimate option by battered spouses. Many
women killed by spouses are killed as they are trying to exit the relationship.
• Common denominator is assessing this from the perspective of the reasonable man. We need to expand the definition of
reasonable to include the situation of women
Note: Most claims by battered women still fail, after this case. It’s not creating a defense, it’s saying that the jury can be given
information about the syndrome and then they decide whether something was reasonable.
Compare this to Cinous: Totally different policy concerns, so here we do add in stuff to contextualize “reasonable”
Concerns with Lavallee:
• The syndromization of women’s experience – all the language of syndrome means that instead of making it reasonable,
you’re actually making it about the reasonable woman who has been disturbed…so shifting away from the actual
“reasonableness” of her actions.
• Syndrome or social problem? Implications of justifying a woman’s actions with evidence of “learned helplessness”:
o Acquits women because they are medically abnormal, not because they responded rationally to situations of violent
and prolonged oppression
o Preoccupation with the “syndrome” of an indiv woman obscures the social problem of male violence against
women. It centres attention on the woman, instead of inviting consideration of why men batter.
• In Lavallee, court said BWS can be used to answer the question of why a battered woman didn’t leave her abuser.
o Fixation with explaining women’s failure to leave an abusive relationship inaccurately assumes that leaving is
always safe or possible and ignores the complexity of women’s lives
o Violence may continue if she leaves – may be killed.
o Research demonstrates lack of assistance from police and other agencies for women who are victims of domestic
violence
o Preoccupation ignores the limited opportunities for women who leave violent relationships – lack of affordable
housing, childcare, employment, and poverty.
• “Reasonable battered woman”?
o Danger of replacing the objective “reasonable man” std with the “reasonable battered woman” std
o If this happens, women who respond to prolonged abuse in ways which do not correspond with feminine images of
passivity and helplessness (as emphasized in bws literature) may have difficulty persuading the court to recognize
their claims of self-defence.
o The battered woman stereotype may also have damaging implications for women whose socially unacceptable
conduct (alcohol/drugs/criminal activity) does not conform to traditional conceptions of femininity
Why has Lavallee not been that successful in reducing the conviction rate of women who kill abusive partners?
• Maybe it was of no help because the women simply did not kill in self-defence
• Crown prosecutors are not bothering to proceed in cases where A corresponds to Lavallee principles
• Case has resulted in a greater willingness on behalf of the Crown to accept guilty pleas for manslaughter
Petel (SCC 1994) SCC applies Lavallee; when considering reasonable apprehension and reasonable belief of no alternative, there
are numerous factors to consider
Facts: A had been frequently threatened and abused. She was given a weapon to hide, she was forced to consume drugs, and the
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deceased said he was going to kill her and her family.
Issue: The jury asked if they were entitled to take into account the history of abuse when deciding on SD?
Held: When considering what is reasonable in that circumstance, you must look to the full context of the person’s situation. “Did A
reasonably believe, in the circumstances, that she was being unlawfully assaulted?” It’s still partially objective, but Lavallee means
that the range of factors that you consider must take account of the history, circumstances, and perceptions of the person who pleads
self-defense to decide this point.
• Threats made to A before the night in question were relevant not only to the determination of whether there had actually
been an assault, but whether the apprehension of an assault is reasonable, and whether there is a reasonable belief in the
need to kill.
Malott (SCC 1998) What a judge should tell a jury about how to use expert evidence of BWS with respect to SD
Facts: A in abusive LT relationship with deceased. On day, deceased had choked her, threatened her, in car outside pharmacy. He
went in to try to get some pills. When he returned she shot him. She thought he was going to hurt her because historically that’s what
he did when he couldn’t get pills. She then reloaded the gun, got in a cab, and then went and found the deceased’s gf and shot her.
Charged with attempted murder of the gf and second degree murder of the deceased. Defense appeals that the TJ didn’t properly
explain how to use the evidence of BWS. SCC upheld the conviction.
The judge should instruct the jury that evidence of BWS can be used to assist in understanding:
• Why an abused woman stayed in the relationship
• The nature and extent of the violence that might exist in a battering relationship and the impact on A.
• A’s ability to perceive danger from her abuser
• Whether A believed on reasonable grounds that she could not otherwise preserve herself from death or grievous bodily harm.
McL (L’H-D): Utility of expert evidence is not limited to instances where a battered woman is pleading SD; might be useful to other
situations where the reasonableness of a battered woman’s actions or perceptions are at issue (ie: provocation, duress, or necessity).
• Women who are unable to fit themselves within the stereotype of a victimized, passive, helpless dependent women are still
entitled to have their claims fairly adjudicated and are still entitled to have their experiences as battered women inform the
analysis.
• In order to combat the “syndromization” of battered women who act in self defence, courts must focus on the reasonableness
of her actions in the context of her personal experiences and her experiences as a woman – not on her status as a battered
woman. The debate should not shift from the objective rationality of her actions to preserve her own life to those personal
inadequacies which apparently explain her failure to flee from her abuser.
• Court should also recognize other elements of a woman’s social context which help to explain her inability to leave her
abuser and which do not focus on those characteristics most consistent with traditional stereotypes – environmental factors,
such as lack of job skills, presence of children to care for, fear of retaliation by the man, a woman’s need to protect her
children from abuse, fear of losing custody of her children, pressures to keep the family together, weaknesses of social and
financial support for battered women, and no guarantee that the violence would stop because she left.
• These considerations should inform the reasonableness of a woman’s beliefs or perceptions.

DURESS!
•
•
•
•

•
•

Unlawful compulsion that induces a person to act against their will; when threats by another person deprive a person of free
choice, forcing them to commit an illegal act
There are two defenses: CL duress and duress under statute
CL duress is supreme today
Party liability: At law you’re liable for an offense in any one of four ways: (s.21, s.22)
a) You can actually commit the offense (primary offender)
b) You can aid someone who actually commits it (secondary offender)
c) You could abet (encourage) someone else to actually commit (secondary offender)
d) Counsels, procures, or incites someone else to actually commit it (secondary offender)
If you are any of these things, you are equally guilty as the person who committed it. (Though you’d get a lighter
sentence) Except there will be a difference when it comes to the law of duress.
“Party liability” generally refers to the secondary offender.

Common Law Duress:
1. A must be subject to a threat of death or serious injury to himself or to another person
a. It doesn’t have to be immediate, there must however by a close temporal connection between the threat and its
execution (Ruzic) (subjective)
2. A must be committing the offense exclusively as a product of the threat (subjective)
3. The threat must be of such gravity that it may well cause a reasonable person placed in the same situation as A to
respond to the threat by committing the offense in question (objective)
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4.

•

A must have a reasonable belief of no reasonable avenue of escape (objective/subjective)
a. Contacting the authorities will not always be a reasonable avenue of escape (Ruzic)
5. A must not be a voluntary member of a criminal organization whereby they knew that they may be subject to
compulsion by threats. (objective)
Standard criminal burden.

Statutory Duress
S.17 deals with statutory duress. Very similar to the common law of duress, but then there are 3 restrictions:
1. The threat has to be immediate (removed in Ruzic)
2. The person posing the threat must be present (removed in Ruzic)
3. Requires a threat of bodily harm and a subjective belief that the threat could be carried out
4. 22 offenses are excluded, including murder, sexual assault, robbery and arson
Step 1: Distinguish between principal offenders and secondary offenders
• The distinction will be whether A was a co-perpetrator (primary offender) or whether they were an aider/abettor (secondary
offender) This distinction can be difficult because there can be more than one primary offender.
o A person is a co-perpetrator if they intended to act in concert with the person who caused the duress, and only an
aider/abettor if the acts that he performed were only the result of duress. (Mena) This is circular logic!
• If it’s unclear whether someone is a principle or a secondary offender, the stakes are very high, and the jury should be left to
decide between both options. (Mena)
• Secondary offenders have only the common law duress for any crime (Paquette)
• Principal offenders can invoke either defence if the offence is not listed in s. 17 of the Code but practically speaking they just
use common law duress because it’s the same thing (post-Ruzic)
• Principal offenders cannot invoke either defence if the offense is listed in s.17
o This is because common law defences are only in force as long as they are not codified – s.8(3) of the CC. The
continuing applicability of s.17 to the list of excluded offences precludes reliance on the CL.
o Note: the offenses in s.17 will probably be challenged on a case by case basis because we know from Ruzic that
moral involuntariness is a PFJ.
Carker (SCC 1967) The common law defense of duress was completely eliminated by s.17
Facts: A wanted to rely on the common law defense of duress. S.8(3) means that common law defense carries on, and therefore A
wants the less restrictive defense.
Held: S.17 exhaustively defined the CL defense of duress, so there was no more CL defense of duress.
Paquette (SCC 1976) S.17 no longer applies to secondary offenders, secondary offenders have the defense of CL duress
Facts: Robbery at pop shop. Man is killed during the robbery. Two robbers were charged with theft. Mr. Paquette was called by his
friend (one of the principles) and was asked to drive him somewhere because his car was broken. Mr. Paquette drives them to the pop
shop because his friend pulled a gun on him. Before they got out of the car at the pop shop, the two principles threatened him so that
he wouldn’t leave. He drives them away. He’s charged with murder because he was a secondary, and murder is not included under
s.17, robbery isn’t either.
Held: Court goes to the text of s.17. “A person who commits” means that this section only applies to primary offenders. If you’re a
secondary offender, you’re in the area of common law duress.
Ruzic (SCC 2001) S.17 only applies if you are a principal and charged with one of the 22 offenses; imminence and presence
requirements are struck out, anyone else has the CL duress defense, PFJ that only voluntary conduct, unhindered by external
constraints should attract stigma and penalty of criminal liability (includes moral voluntariness)
Facts: A is walking along the streets in Belgrade. She lived with her mother. She is approached by a man, M. M began two months of
intimidation after this encounter, threats, menacing phone calls, injecting her with drugs, etc. Like many people in Belgrade at the time
she felt that she couldn’t go to the police because they were corrupt. He tells her to meet him at a hotel, she goes. He tells her to
deliver the drugs to a restaurant in Toronto. She does, is arrested and charged with numerous offenses. She wants to argue duress.
Problems: imminence and presence. He wasn’t present when the crime took place and the threat was a future threat. She can’t go to
the common law because she’s not a secondary offender. Her lawyer argues that the imminence/presence requirements of s.17 are
unconstitutional because they are contrary to PFJ. She’s arguing that only the morally blameworthy can be charged. (Perka, Hibbert)
Issue: Is moral involuntariness a PJF? Is it needed before punishment?
Moral involuntariness: When “a person, faced with perilous circumstances, is deprived of a realistic choice whether to break the
law.”
Analysis: Moral blameworthiness is not the right approach and should be limited to determining the MR/AR:
• “To equate moral involuntariness with moral innocence (blameworthiness) would amount to a significant departure from the
reasoning in Perka and Hibbert. It would be contrary to the Court’s conceptualization of duress as an excuse. Morally
involuntary conduct is not always inherently blameless.”
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Once the elements of the offence have been established, the accused can no longer be considered blameless. This Court has
never taken the concept of blamelessness any further than this initial finding of guilt, nor should it in this case.
• The undefinable and potentially far-reaching nature of the concept of moral blamelessness prevents us from recognizing its
relevance beyond an initial finding of guilt in the context of s. 7 of the Charter. Holding otherwise would inject an
unacceptable degree of uncertainty into the law. It would not be consistent with our duty to consider as “principles of
fundamental justice” only those concepts which are constrained and capable of being defined with reasonable precision.
Held: Moral involuntariness is a PFJ:
• “Unlike the concept of “moral blamelessness”, duress in its “voluntariness” perspective can more easily be constrained and
can therefore more justifiably fall within the “principles of fundamental justice”, even after the basic elements of the offence
have been established.”
• “Although moral involuntariness does not negate the actus reus or mens rea of an offence, it is a principle which, similarly to
physical involuntariness, deserves protection under s. 7 of the Charter. It is a principle of fundamental justice that only
voluntary conduct – behaviour that is the product of a free will and controlled body, unhindered by external constraints –
should attract the penalty and stigma of criminal liability.”
• They draw an analogy between A’s situation and physical voluntariness. There is a strong tradition in the criminal law that
we don’t punish involuntary behavior, because we treat people as freely choosing rational agents. If you have no real choice,
then you are involuntary in a sense. Although she’s controlling her body, the threats and fear completely overwhelm her. This
becomes a new Charter standard. The court distances themselves from moral blameworthiness and goes to
voluntariness. Therefore, the presence and immediacy requirements are unconstitutional because they may result in
punishing someone who was not voluntary.
End result: S.17 only applies if you are a principal AND charged with one of the 22 excluded offenses. Note, these 22 excluded
offenses are likely to be challenged and weeded out. Likely that some would offend s.7 but would be upheld under s.1
•

NECESSITY!
Necessity is a common law defence = not expressly recognized as a defence in the CC
• Common law defences are recognized as part of criminal law per s.8(3) of the CC
• SCC adopted and applied the defence in Perka, affirmed it in Latimer
• Necessity is an excuse, not a justification (Perka)
• Ordinary criminal burden
• Illegality or contributory fault at the time the imminent peril arises does not necessarily deptive an accused of the right to rely
upon necessity as a defence, unless the necessitous situation was clearly foreseeable to a reasonable observer. (Perka)
• “At the heart of this defence is the perceived injustice of punishing violations of the law in circumstances in which the
person had no other viable or reasonable choice available; the act was wrong but it is excused because it was realistically
unavoidable.” (Dickson in Perka)
• The distinction between justification and excuse has little practical difference, as A is still acquitted – but may be important
in three situations
o Distinction can be important to the criminal liability of accomplices – if A’s acts are held to be lawful, anyone who
assists A is also acting lawfully.
o Distinction can be important for civil law purposes – there is no civil liability for justified actions, but here can be
civil liability for excused actions (Re A)
o Distinction can be important to determining the essential requirements of the defence of necessity – requirements
may be more stringent if the defence is characterized as an excuse.
• Dickson J. in Perka characterized necessity as an excuse because:
o “It rests on a realistic assessment of human weakness, recognizing that a liberal and humane society cannot hold
people to the strict obedience of laws in emergency situations where normal human instincts overwhelmingly impel
disobedience.”
• Wilson J. (minority in Perka) said necessity should sometimes be a justification: when A is caught between two conflicting
legal duties and rightfully chooses the lesser of the two evils.
Elements of the defence (Perka)
1. There must be an urgent situation of clear and imminent peril that the average person would not be expected to
withstand (modified objective – Latimer)
a. The situation must be so emergent and the peril must be so pressing that normal human instincts cry out for action
and make a counsel of patience unreasonable
b. Rationale: this requirement tests whether it was indeed unavoidable for the actor to act at all
2. There must not be any reasonable “legal way out” – there must not be any other reasonable lawful way or method to
avoid the imminent peril (modified objective – Latimer)
a. Given that A had to act, could he nevertheless realistically have acted to avoid the peril or prevent the harm, without
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breaking the law? Was there a legal way out?
This requirement involves a realistic appreciation of the alternatives open to a person – accused need not be placed
in the last resort imaginable, but he must have no reasonable legal alternatives.
Proportionality test: harm inflicted must not be disproportionate to the harm A sought to avoid (objective – Latimer)
a. Harm from the offence must be comparable to or less than the harm that would have occurred if the imminent peril
was allowed to occur (Latimer)
b. Rationale: where the harm inflicted is more than the harm A wants to avoid, we expect the individual to bear the
harm and refrain from acting illegally. If he cannot control himself, we will not excuse him.
b.

3.

Morgentaler (SCC 1975)
• Dickson J. for the majority showed reluctance in acknowledging a defence of necessity
• If it exists, it is really limited – can go no further than to justify non-compliance in urgent situations of clear and imminent
peril when compliance with the law is demonstrably impossible.
o Although Dickson J. expressed reservations about the existence of necessity, many lower courts acted as if the SCC
had definitively acknowledged the existence of the defence and started to use it.
Perka (SCC 1984)
• Drug importers on a ship from Colombia to Alaska, ship was caught in a violent storm, they pulled into shore in Canada –
charged with importing drugs into Canada. They claimed necessity.
• SCC adopted and applied the defence of necessity and laid out the test.
• In this case:
o There was an imminent peril of sinking the ship and losing lives
o There were no legal alternatives
" The prosecutor argued that they could have thrown the drugs overboard before they came into Canada
" This argument failed – the storm was so bad that there was no time or opportunity to offload that much
marijuana
o Avoiding losing a life is not disproportionate to the violation of a drug law.
• Court also held that negligent conduct/involvement in illegal activity does NOT preclude the defence of necessity.
• HOWEVER: the defence of necessity will be excluded if it was reasonably foreseeable that the involvement in the criminal
conduct would lead to the emergency situation that required the breaking of the law.
Latimer (SCC 2001)
• Latimer charged with killing his daughter – she had cerebral palsy, was really sick, entirely dependent, suffered lots of pain.
Latimer decided his daughter’s life was no longer worth killing and ending her life would be the lesser of the two evils.
• Latimer claimed necessity
• The trial judge did not put it to the jury – said there was no air of reality to the defence
• The CA and SCC upheld the trial judge’s decision: there was no air of reality to all three elements of the defence
o Serious pain, but no imminent peril – she was not going to die soon
o There were legal alternatives – he could have let her live
o Avoiding pain and suffering is not comparable to killing someone – it is not a sufficient harm to warrant terminating
her life.
• SCC confirmed that the first two elements of necessity should be evaluated on a modified objective test, while the last
element should be evaluated on a purely objective test.
• Latimer is convicted of murder, given the mandatory minimum
o Trial judge said this punishment in this case was cruel and unusual – violated the Charter – gave Latimer a
constitutional exemption from the mandatory minimum life sentence and sentenced him to one year in prison
o SCC rejected this. In the case of mandatory minimum sentences, there are NO constitutional exemptions.
Re A (Eng CA 2000)
• Conjoined twins, Mary shared a common artery with Jody, her heart and lungs were too weak to pump blood and oxygen
through her won body. If surgically separated, Mary would die within minutes. But if not surgically separated, both girls
would die within 3-6 months, as Jody’s heart and lungs could not survive the strain of supporting the two of them.
• Doctors advised surgical separation. The parents believed on religious grounds that both children had the right to life –
refused the separation
• Hospital sought a court order authorizing the surgical separation – Eng CA held that such an operation would be lawful and
justified
o Thus, if the doctors were prosecuted for killing Mary by doing the surgery, they could rely upon necessity as a
justification
o This would mean they could not be sued
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•

o It would also mean the requirements for necessity would be less strict (and the doctors could meet them)
NOTE: in Canada, necessity is only an excuse. If this case arose in Canada, the court would have to either:
o Not grant the order
o Back track and accept Wilson’s dissent in Perka – that necessity can sometimes be a justification.
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